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1. Commonwealth 

CONVENTION ON THE RIGHTS OF THE CHILD (CRC):  TABLE OF RELEVANT AUSTRALIAN LEGISLATION 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

Article 40 

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed;  

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 

Criminal Code Act 

1995 

Cth 7.1 A child under 10 years old is not criminally responsible for 
an offence. 

7.2 A child aged 10 years or more but under 14 years old can 
only be criminally responsible for an offence if the child 
knows that his or her conduct is wrong. 

The question whether a child knows that his or her conduct is 
wrong is one of fact.  The burden of proving this is on the 
prosecution. 

104.28 Like Preventative Detention Orders, control orders cannot be 
made for children under 16. 

Section 104.28(1) states that a control order cannot be 
requested, made or confirmed in relation to a person who is 
under 16 years of age. 

However, children who are at least 16 but under 18, may be 
subject to orders of up to three months, with provision for 
successive orders. 

Under s104.28(2), if an issuing court is satisfied that a person 
in relation to whom an interim control order is being made or 
confirmed is at least 16 but under 18, the period during which 
the confirmed control order is to be in force must not end 
more than 3 months after the day on which the interim 
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guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 
competent, independent and impartial authority 

control order is made by the court. 

Section 104.28(3) states that subsection (2) does not prevent 
the making of successive control orders in relation to the 
same person. 

105.5 Children over 16 can be detained under the Preventative 
Detention Order scheme set out in The Criminal Code. 

Under s105.5(1), a preventative detention order cannot be 
applied for, or made, in relation to a person who is under 16 
years of age. 

If a person is being detained under a preventative detention 
order or a purported preventative detention order; and the 
police officer who is detaining the person is satisfied on 
reasonable grounds that the person is under 16 years of age, 
the police officer must: 

(a)  if the police officer is an AFP member: release the 
person, as soon as practicable, from detention under the order 
or purported order; or 

(b)  if the police officer is not an AFP member: inform a 
senior AFP member, as soon as practicable, of the police 
officer’s reasons for being satisfied that the person is under 
16 years of age. 

If a senior AFP member is informed by a police officer under 
paragraph (2)(d); and the senior AFP member is satisfied on 
reasonable grounds that the person being detained is under 16 
years of age, the senior AFP member must arrange to have 
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or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 
children are dealt with in a manner appropriate to 

the person released, as soon as practicable, from detention 
under the order or purported order. 

105.5A If the police officer who is detaining a person under a 
preventative detention order has reasonable grounds to 
believe that the person is unable, because of inadequate 
knowledge of the English language or a disability, to 
communicate with reasonable fluency in that language:  

(a)  the police officer has an obligation under subsection 
105.31(3) to arrange for the assistance of an interpreter in 
informing the person about:  

(i)  the effect of the order or any extension, or further 
extension, of the order; and  

(ii)  the person's rights in relation to the order; and  

(b)  the police officer has an obligation under subsection 
105.37(3A) to give the person reasonable assistance to:  

(i)  choose a lawyer to act for the person in relation to the 
order; and  

(ii)  contact the lawyer. 

105.33 A person being taken into custody, or being detained, under a 
preventative detention order:  

(a)  must be treated with humanity and with respect for 
human dignity; and  
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their well-being and proportionate both to their 
circumstances and the offence. 

(b)  must not be subjected to cruel, inhuman or degrading 
treatment;  

by anyone exercising authority under the order or 
implementing or enforcing the order. 

105.33A The police officer detaining a person who is under 18 years 
of age under a preventative detention order must ensure that 
the person is not detained together with persons who are 18 
years of age or older.  

This does not apply if a senior AFP member approves the 
person being detained together with persons who are 18 years 
of age or older.  

The senior AFP member may give an approval only if there 
are exceptional circumstances justifying the giving of the 
approval and the approval must be given in writing; and set 
out the exceptional circumstances that justify the giving of 
the approval. 

105.39  Under s105.39, there are special contact rules for person 
under 18 or incapable of managing own affairs. 

The person is entitled, while being detained under the order, 
to have contact with: 

(a)  a parent or guardian of the person; or 

(b)  another person who: 
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(i)  is able to represent the person’s interests; and 

(ii)  is, as far as practicable in the circumstances, acceptable 
to the person and to the police officer who is detaining the 
person; and 

(iii)  is not an AFP member; and 

(iv)  is not an AFP employee (within the meaning of the 
Australian Federal Police Act 1979); and 

(v)  is not a member (however described) of a police force of 
a State or Territory; and 

(vi)  is not an officer or employee of the Australian Security 
Intelligence Organisation. 

If the person being detained (the detainee) has 2 parents or 2 
or more guardians, the detainee is entitled, subject to section 
105.40, to have contact under subsection (2) with each of 
those parents or guardians; and the detainee is entitled to 
disclose the following to a person with whom the detainee 
has contact: 

(i)  the fact that a preventative detention order has been made 
in relation to the detainee; and 

(ii)  the fact that the detainee is being detained; and 

(iii)  the period for which the detainee is being detained. 

The form of contact that the person being detained is entitled 
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to have with another person under subsection (2) includes: 

(a)  being visited by that other person; and 

(b)  communicating with that other person by telephone, fax 
or email. 

The period for which the person being detained is entitled to 
have contact with another person each day is: 

(a)  2 hours; or 

(b)  such longer period as is specified in the preventative 
detention order. 

The police officer who is detaining the person may permit the 
person to have contact with a person for a period that is 
longer than the period provided for in subsection (5). 

The contact that the person being detained has with another 
person under subsection (2) must be conducted in such a way 
that the content and meaning of any communication that 
takes place during the contact can be effectively monitored 
by a police officer exercising authority under the preventative 
detention order. 

If the communication that takes place during the contact takes 
place in a language other than English, the contact may 
continue only if the content and meaning of the 
communication in that language can be effectively monitored 
with the assistance of an interpreter. 
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The interpreter referred to in that subsection may be a police 
officer. 

If the person being detained indicates that he or she wishes 
the communication that takes place during the contact to take 
place in a language other than English, the police officer who 
is detaining the person must: 

(a)  arrange for the services of an appropriate interpreter to be 
provided if it is reasonably practicable to do so during the 
period during which the person is being detained; and 

(b)  if it is reasonably practicable to do so - arrange for those 
services to be provided as soon as practicable. 

105.43 Section 105.43 deals with taking fingerprints, recordings, 
samples of handwriting or photographs and contains special 
rules dealing with children under the age of 18. 

Under s105.43(4), a police officer must not take 
identification material (other than hand prints, fingerprints, 
foot prints or toe prints) from the person if the person is 
under 18 years of age unless a Federal Magistrate orders that 
the material be taken. 

In deciding whether to make such an order, the Federal 
Magistrate must have regard to the age of the person; and 
such other matters as the Federal Magistrate thinks fit. 

The taking of identification material from a person who is 
under 18 years of age must be done in the presence of a 
parent or guardian of the person; or if a parent or guardian of 
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the person is not acceptable to the person—another 
appropriate person. 

Identification material may be taken from a person who is 
under 18 years of age and is capable of managing his or her 
affairs if: subsections 105.43(8) and (9) are satisfied; or 
subsection (8) or (9) is satisfied (but not both) and a Federal 
Magistrate orders that the material be taken. 

In Section 105.43(8) applies if the person agrees in writing to 
the taking of the material.  

Section 105.43(9) applies if either: 

(a)  a parent or guardian of the person; or 

(b)  if a parent or guardian is not acceptable to the person - 
another appropriate person; 

agrees in writing to the taking of the material. 

Under Section 105.43(10), despite this section, identification 
material may be taken from a person who: 

(a)  is at least 18 years of age; and 

(b)  is capable of managing his or her affairs; 

if the person consents in writing. 

Section 105.43(11) sets out who can constitute an 
'appropriate person' in relation to the person who is under 
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18 years of age. 

309.1 A child (under age 18) is not criminally responsible for drug 
offences eg supplying controlled drugs to other children. 

Crimes Act 1914 Cth 3 (interpretation) 'Child': without limiting who is a child of a person for the 
purposes of this Act, someone is the child of a person if he or 
she is a child of the person within the meaning of the Family 

Law Act 1975. 

  4M A child under 10 years old cannot be liable for an offence 
against a law of the Commonwealth. 

  4N A child aged 10 years or more but under 14 years old can 
only be liable for an offence against a law of the 
Commonwealth if the child known that his or her conduct is 
wrong.   

The question whether a child knows that his or her conduct is 
wrong is one of fact.  The burden of proving this is on the 
prosecution. 

  s16A In determining the sentence to be passed, or the order to be 
made, in respect of any person for a federal offence, a court 
must impose a sentence or make an order that is of a severity 
appropriate in all the circumstances of the offence.  In 
addition to any other matters, the court must take into account 
certain specified matters such as: the character, antecedents, 
'age', means and physical or mental condition of the person. 

  20C Under this section, a child or young person who, in a State or 
Territory, is charged with or convicted of an offence against a 
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law of the Commonwealth may be tried, punished or 
otherwise dealt with as if the offence were an offence against 
a law of the State or Territory. 

Where a person under the age of 18 years is convicted of an 
offence against a law of the Commonwealth that is 
punishable by death, he or she shall not be sentenced to death 
but the court shall impose such other punishment as the court 
thinks fit. 

  s23K If an investigating official interviews a person as a suspect 
(whether under arrest or not) for a Commonwealth offence, 
and believes on reasonable grounds that the person is under 
18, the official must not question the person unless an 
interview friend (being a parent, guardian, lawyer, relative or 
friend) is present while the person is being questioned and, 
before the start of the questioning, the official has allowed the 
person to communicate with the interview friend in 
circumstances in which, as far as practicable, the 
communication will not be overheard.  

An interview friend may be excluded from the questioning if 
he or she unreasonably interferes with it.  

   s23N Where an investigating official believes on reasonable 
grounds that a person who is under arrest or a protected 
suspect is unable, because of inadequate knowledge of the 
English language or a physical disability, to communicate 
orally with reasonable fluency in that language, the official 
must, before starting to question the person, arrange for the 
presence of an interpreter and defer the questioning or 
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investigation until the interpreter is present. 

  s23Q A person who is under arrest or a protected suspect must be 
treated with humanity and with respect for human dignity, 
and must not be subjected to cruel, inhuman or degrading 
treatment. 

  s23XQ If the suspect is a child; or an incapable person, either an 
interview friend or a legal representative (if he or she is not 
the interview friend) of the suspect must be present while the 
forensic procedure is carried out.  Both an interview friend 
and a legal representative may be present.  

An interview friend (other than a legal representative) of the 
suspect may be excluded from the place where the forensic 
procedure is being carried out if the interview friend 
unreasonably interferes with or obstructs the carrying out of 
the procedure.  

  Division 4A - 
Determining a 
person's age 

s3ZQA - 
Definitions 

'age determination information' means a photograph 
(including an X-ray photograph) or any other record or 
information relating to a person that is obtained by carrying 
out a prescribed procedure. 

'appropriately qualified' , in relation to the carrying out of a 
prescribed procedure, means: 

(a)  having suitable professional qualifications or experience 
to carry out the prescribed procedure; or 

(b)  qualified under the regulations to carry out the prescribed 
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procedure. 

'Commonwealth offence' means: 

(a)  an offence against a law of the Commonwealth, other 
than an offence that is a service offence for the purposes of 
the Defence Force Discipline Act 1982; or 

(b)  a State offence that has a federal aspect. 

'investigating official' means: 

(a)  a member or special member of the Australian Federal 
Police; or 

(b)  a member of the police force of a State or Territory; or 

(c)  a person who holds an office the functions of which 
include the investigation of Commonwealth offences and 
who is empowered by a law of the Commonwealth because 
of the holding of that office to make arrests in respect of such 
offences. 

'prescribed procedure' means a procedure specified by 
regulations made for the purposes of subsection (2) to be a 
prescribed procedure for determining a person's age. 

(2)  The regulations may specify a particular procedure, 
which may include the taking of an X-ray of a part of a 
person's body, to be a prescribed procedure for determining a 
person's age. 
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(3)  A procedure prescribed for the purposes of subsection 
(2): 

(a)  may involve the operation of particular equipment that is 
specified for the purpose; and 

(b)  must require that equipment to be operated by an 
appropriately qualified person. 

(4)  Before the Governor-General makes a regulation for the 
purposes of subsection (2), the Minister must consult with the 
Minister responsible for the administration of the Therapeutic 

Goods Act 1989. 

Crimes Regulations 
1990 

Cth 6C Under regulation 6C, for subsection 3ZQA (2) of the Act, the 
procedure specified as the prescribed procedure for 
determining a person’s age, is that a radiograph must be taken 
of a hand and wrist of the person whose age is to be 
determined. 

Crimes Act 1990 Cth 3ZQB This section sets out the circumstances where an 
investigating official may seek authority to carry out a 
prescribed procedure for determining a person's age. 

3ZQC This section deals with the obtaining of consents for the 
carrying out of a prescribed procedure for determining a 
person's age. 

3ZQD  This section deals with the withdrawal of consent to the 
carrying out of a prescribed procedure for determining a 
person's age by the person. 
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3ZQE This section deals with the recording of giving of information 
about carrying out a prescribed procedure and relevant 
responses. 

3ZQF This section deals with the circumstances where a judge or 
magistrate may order the carrying out of a prescribed 
procedure on his or her own initiative. 

3ZQG This section deals with orders made by judges or magistrates 
concerning the carrying out of a prescribed procedure. 

3ZQI This section states that except where the carrying out of a 
prescribed procedure to determine a person's age is 
undertaken with the consent of that person and of an 
additional adult person in accordance with section 3ZQC, the 
person carrying out the procedure, and any person assisting 
that person, is entitled to use such force as is reasonable and 
necessary in the circumstances. 
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CONVENTION ON THE RIGHTS OF THE CHILD (CRC) ARTICLE 40:  TABLE OF RELEVANT NEW SOUTH WALES LEGISLATION 

Note:  There is substantial overlap between legislation that is applicable to Art. 40 and legislation that is applicable to Art. 37.  Accordingly, reference should also be 
made to the commentary about Art. 37.   
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Article 40 

1.  States Parties recognize the right of 
every child alleged as, accused of, or 
recognized as having infringed the penal 
law to be treated in a manner consistent 
with the promotion of the child's sense 
of dignity and worth, which reinforces 
the child's respect for the human rights 
and fundamental freedoms of others and 
which takes into account the child's age 
and the desirability of promoting the 
child's reintegration and the child's 
assuming a constructive role in society.  

2.  To this end, and having regard to the 
relevant provisions of international 
instruments, States Parties shall, in 
particular, ensure that:  

(a)  No child shall be alleged as, be 
accused of, or recognized as having 
infringed the penal law by reason of acts 
or omissions that were not prohibited by 
national or international law at the time 

Law 

Enforcement 

(Powers and 

Responsibilities) 

Act 2002 and 

other 

miscellaneous 

legislation. 

NSW Various  
 
 
 
 
 
 
 
 
[s99] 
 

[s108] 
 
 
 
 
 
 
[s114] 
 
 
 
 
 

The Law Enforcement (Powers and Responsibilities) Act 2002 
consolidates and restates the law relating to police and other 
law enforcement officers’ powers and responsibilities and set 
out the safeguards applicable in respect of persons being 
investigated for offences. 

 

See generally the commentary on this Act in connection with 
Art. 37.  

 

Police may arrest a person if they know or suspect on 
reasonable grounds that the person has committed an offence.  

Nothing in Part 8 (Powers relating to arrest) requires a police 
officer to arrest a person under the age of 18 years if it is 
more appropriate to deal with the matter under the Young 

Offenders Act 1997.  Where possible, police should use 
alternatives available under the Young Offenders Act 1997, 
without the need to arrest the young person.  

A police officer may detain a person under arrest for the 

investigation period provided for by s.115, for the purpose of 
investigating whether the person committed the offence for 
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they were committed;  

(b)  Every child alleged as or accused of 
having infringed the penal law has at 
least the following guarantees:  

(i)  To be presumed innocent until 
proven guilty according to law;  

(ii)  To be informed promptly and 
directly of the charges against him or 
her, and, if appropriate, through his or 
her parents or legal guardians, and to 
have legal or other appropriate 
assistance in the preparation and 
presentation of his or her defence;  

(iii)  To have the matter determined 
without delay by a competent, 
independent and impartial authority or 
judicial body in a fair hearing according 
to law, in the presence of legal or other 
appropriate assistance and, unless it is 
considered not to be in the best interest 
of the child, in particular, taking into 
account his or her age or situation, his or 
her parents or legal guardians;  

(iv)  Not to be compelled to give 
testimony or to confess guilt; to examine 
or have examined adverse witnesses and 
to obtain the participation and 

 
 
 
 
 
 
 
 
[s115] 
 
 
 
[s116] 
 
 
 
 
 
 
 
[s117] 
 
 
[s118] 
 
 
 
 
 
 
 
 

which they are under arrest.  If, while the person is detained, 
the police form a reasonable suspicion about the person’s 
involvement in any other offence, police may also investigate 
the person’s involvement in that other offence.  The person 
must be released (unconditionally or on bail) before the end of 
the investigation period, or brought before an authorised 
officer or court (before, or as soon as practicable after, 

the end of the investigation period).  There are limits on the 
investigation period where a person is arrested more than once 
within 48 hours. 

 

The 'investigation period' must be "reasonable having regard 
to all the circumstances", and must not exceed four hours (or a 
longer period if extended by a detention warrant). 

 

Determining reasonable time Provides that all relevant 
circumstances of the particular case must be taken into 
account.  Subs(2) provides a non-exhaustive list of factors.  In 
any criminal proceedings in which the reasonableness of the 
detention period is in issue, the burden lies on the prosecution 
to prove on the balance of probabilities that the period was 
reasonable. 

 

Certain times to be disregarded in calculating investigation 

period Provides a list of time out periods.  
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examination of witnesses on his or her 
behalf under conditions of equality;  

(v)  If considered to have infringed the 
penal law, to have this decision and any 
measures imposed in consequence 
thereof reviewed by a higher competent, 
independent and impartial authority or 
judicial body according to law;  

(vi)  To have the free assistance of an 
interpreter if the child cannot understand 
or speak the language used;  

(vii)  To have his or her privacy fully 
respected at all stages of the 
proceedings.  

3.  States Parties shall seek to promote 
the establishment of laws, procedures, 
authorities and institutions specifically 
applicable to children alleged as, 
accused of, or recognized as having 
infringed the penal law, and, in 
particular:  

(a)  The establishment of a minimum age 
below which children shall be presumed 
not to have the capacity to infringe the 
penal law;  

(b)  Whenever appropriate and desirable, 

 
 
[s122] 
 
 
 
 
 
 
 
 
 
[s123] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Detention warrant to extend investigation period 

Before the end of the investigation period, police may apply to 
an authorised officer for a warrant to extend the investigation 
period.  A detention warrant may extend the maximum 
investigation period by up to 8 hours; it cannot be extended 
more than once.  Subs(5) provides a list of factors of which the 
authorised officer must be satisfied.  Subs(6) is a new  
provision requiring the custody manager to give the person a 
copy of the warrant, and inform the person of its nature and 
effect, as soon as reasonably practicable. 

 

Custody manager to caution and give summary of Part to 
detained person As soon as practicable after a person comes 
in to custody, the custody manager (defined in s.3) must, orally 
and in writing caution the person that they do not have to say 
or do anything but that anything they say or do may be used in 
evidence; and give the person a summary of the provisions of 
Part 9 of the Act, including information about detention 
warrants.  The person is to be requested to sign an 
acknowledgement that the information has been so given. 

 

Right to communicate with friend, relative, guardian or 

independent person and legal practitioner 

A person under arrest may communicate (or attempt to 
communicate) with a friend, relative, guardian or independent 
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measures for dealing with such children 
without resorting to judicial proceedings, 
providing that human rights and legal 
safeguards are fully respected.  

4.  A variety of dispositions, such as 
care, guidance and supervision orders; 
counselling; probation; foster care; 
education and vocational training 
programmes and other alternatives to 
institutional care shall be available to 
ensure that children are dealt with in a 
manner appropriate to their well-being 
and proportionate both to their 
circumstances and the offence.  

 

 
 
[s128] 

person and a legal practitioner of the person’s choice, and ask 
these persons to attend the police station.  The custody 
manager must inform the person of this right (orally and in 
writing).  The custody manager must, as soon as practicable, 
allow the person reasonable facilities to make such a 
communication and, as far as is practicable, provide facilities 
where the communication will not be overheard.  If a friend, 
relative, etc or legal practitioner attends the police station, 
police must provide facilities for the detainee to communicate 
with them in private.  The custody manager must defer for a 
reasonable period any investigative procedure to allow the 
person to make, or attempt to make, contact with a friend, 
relative, legal practitioner etc, and to allow the person to attend 
the police station and speak with the detainee.  However, the 
investigation period is not required to be deferred for more 
than 2 hours.  A legal practitioner may be present during any 
investigative procedure if the detainee requests. 

 

Requires the provision of interpreters for detainees who are 
not fluent in English or who have a disability which impairs 
their communication.  However, this requirement need not be 
complied with if not reasonably practicable. 

 

Law Enforcement (Powers and Responsibilities) 

Regulations 2005 

Division 3 Concerns 'vulnerable persons' which includes a 
child (cl. 23, 24).  A vulnerable person  may have a support 
person present (as well as a lawyer) during any investigative 
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procedure (cl. 26, 27).  A support person is not restricted to 
being a mere observer (cl. 30).  The custody manager must, as 
far as practicable, assist a vulnerable person to exercise their 
rights under Part 9 of the Act (cl. 25).   

Children's Court 

Act 1987 

NSW Part 3 
 
 
 
 
 
 
Part 3 

 In court proceedings, the majority of juvenile charges brought 
by the police are dealt with by the Children’s Court under the 
provisions of the Young Offenders Act 1997 and the Children 

(Criminal Proceedings) Act 1987.  Police charges for very 
serious offences are dealt with by the District and Supreme 
Courts. 

Concerns the jurisdiction of the Children's Court.  Section 12 
provides that the Court shall have such jurisdiction as may be 
conferred or imposed on it by or under this or any other Act. 

Section 28 of the Children (Criminal Proceedings) Act 1987 
(CPPA) confers jurisdiction on the Children's Court to hear 
and determine:  

(a)  proceedings in respect of any offence (whether indictable 
or otherwise) other than a serious children’s indictable offence, 
and 

(b)  committal proceedings in respect of any indictable offence 
(including a serious children’s indictable offence), 

      if the offence is alleged to have been committed by a 
person:  

(c)  who was a child when the offence was committed, and 

(d)  who was under the age of 21 years when charged before 
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the Children’s Court with the offence. 

(2)  Notwithstanding subsection (1), the Children’s Court does 
not have jurisdiction to hear or determine proceedings in 
respect of a traffic offence that is alleged to have been 
committed by a person unless:  

(a)  the offence arose out of the same circumstances as another 
offence that is alleged to have been committed by the person 
and in respect of which the person is charged before the 
Children’s Court, or 

(b)  the person was not, when the offence was allegedly 
committed, old enough to obtain a licence or permit under the 
Road Transport (Driver Licensing) Act 1998 or any other 
applicable Act authorising the person to drive the motor 
vehicle to which the offence relates. 

s3 of the CCPA defines serious children’s indictable offence to 
means:  

(a)  homicide; or 

(b)  an offence punishable by imprisonment for life or for 25 
years; or 

(c)  an offence arising under section 61J (otherwise than in 
circumstances referred to in subsection (2) (d) of that section) 
or 61K of the Crimes Act 1900 (or under section 61B of that 
Act before the commencement of Schedule 1 (2) to the Crimes 
(Amendment) Act 1989): 

(c1)  an offence under the Firearms Act 1996 relating to the 



 

Legal\308243214.3  21 

CRC Article Number & Description Relevant 

Australian 

Legislation 

Cth/State Relevant Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

manufacture or sale of firearms that is punishable by 
imprisonment for 20 years; and 

(d)  the offence of attempting to commit an offence arising 
under section 61J (otherwise than in circumstances referred to 
in subsection (2) (d) of that section) or 61K of the Crimes Act 

1900 (or under section 61B of that Act before the 
commencement of Schedule 1 (2) to the Crimes (Amendment) 

Act 1989), or 

(e)  an indictable offence prescribed by the regulations as a 
serious children’s indictable offence for the purposes of this 
Act. 

s31 of the CCPA provides that: 

(1)   If a person is charged before the Children’s Court with an 
offence (whether indictable or otherwise) other than a serious 
children’s indictable offence, the proceedings for the offence 
shall be dealt with summarily. 

(2)  Notwithstanding subsection (1):  

(a)  if a person is charged before the Children’s Court with an 
indictable offence (other than an offence that is punishable 
summarily without the consent of the accused); and 

(b)  if the person informs the Children’s Court (at any time 
during, or at the close of, the case for the prosecution) that the 
person wishes to take his or her trial according to law, the 
proceedings for the offence shall not be dealt with summarily 
but shall be dealt with in accordance with Divisions 2-4  (other 
than sections 60 and 61) of Part 2 of Chapter 3 of the Criminal 
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Procedure Act 1986 in the same way as if a court attendance 
notice had been issued in accordance with that Act. 

The Children’s Court can arrange an interpreter for a child's 
court appearance.  The cost of the interpreter will be paid for 
by the court:   

http://www.childrenscourt.lawlink.nsw.gov.au/childrenscourt/f
acilitiessupport/interpreters_translators.html 

Young Offenders 

Act 1997 

NSW  s3 The detection and investigation of crime is the responsibility of 
New South Wales police (see above).  For eligible and entitled 
young offenders, the police may use the alternatives to court of 
warnings, cautions or referrals to youth justice conferences that 
are set out in the Young Offenders Act 1997.   

The Young Offenders Act 1997 is dealt with in detail in the 
commentary about Art. 37 and is not repeated in detail here.  

When police arrest a child they must first consider whether the 
child is 'eligible' for a caution or a youth justice conference.  
That is, they must decide whether the offence is one that is 
'covered' by the Act, and that the child has admitted the 
offence and consented to be cautioned or participate in a 
conference.  If so, they must apply a given set of criteria before 
deciding whether this child should be cautioned, referred to a 
youth justice conference, or charged.  The criteria are: the 
seriousness of the offence, the degree of violence involved, the 
harm caused to any victim, the child's previous offending 
history and the number of times the child has been cautioned 
or participated in a youth justice conference, as well as any 
other appropriate matters. 
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To be eligible for a caution or conference, the child must admit 
the offence in the presence of an appropriate adult (ss.19 ,36).  
If the child is 16 or over, the child may choose an adult to be 
present.  If the child is under 16, the adult must be a 'person 

responsible' (generally a parent or guardian), a person chosen 
by the person responsible, or a legal practitioner chosen by the 
child (s10).  The Act promotes the principle that children are 
entitled to be informed about their right to obtain legal advice 
and to have an opportunity to obtain such advice (s7).  Police 
must inform a child of their right to legal advice, and where to 
obtain it, before arranging for a caution or conference (ss.22, 
24, 39, 45). 

 Children 

(Criminal 

Proceedings) Act 

(NSW) 1987 

NSW  [ss 5, 6] 
& 
generally 

In New South Wales section 5 of the Children (Criminal 

Proceedings) Act 1987 provides that a child under the age of 
ten years cannot commit an offence.  This statutory 
presumption is irrefutable. 

The common law presumes that a child between the ages of 10 
and 14 does not possess the necessary knowledge to have a 
criminal intention.  This common law presumption of doli 

incapax is a rebuttable presumption that can be rebutted by the 
prosecution calling evidence.  This means that the prosecution, 
in addition to proving the elements of the offence, must also 
prove that the child knew that what he or she did was seriously 
wrong in the criminal sense. 

s6(b) For those aged 10 years or more at the time the crime 
was committed, the court must have regard to the principle that 
"children who commit offences bear responsibility for their 
actions but, because of their state of dependency and 
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immaturity, require guidance and assistance". 

The commencement, conduct and outcome of court 
proceedings against children alleged to have committed an 
offence and who are not diverted under the Young Offenders 

Act 1997 are governed principally by the Children (Criminal 

Proceedings) Act 1987. 

[s6] Sets out the principles applicable to all courts exercising 
criminal jurisdiction with respect to children.  These are: 

(a)  that children have rights and freedoms before the law equal 
to those enjoyed by adults and, in particular, a right to be heard 
and a right to participate, in the processes that lead to decisions 
that affect them; 

(b)  that children who commit offences bear responsibility for 
their actions but, because of their state of dependency and 
immaturity, require guidance and assistance; 

(c)  that it is desirable, wherever possible, to allow the 
education or employment of a child to proceed without 
interruption; 

(d)  that it is desirable, wherever possible, to allow a child to 
reside in his or her own home; 

(e)  that the penalty imposed on a child for an offence should 
be no greater than that imposed on an adult who commits an 
offence of the same kind; 

(f)  that it is desirable that children who commit offences be 
assisted with their reintegration into the community so as to 
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sustain family and community ties; 

(g)  that it is desirable that children who commit offences 
accept responsibility for their actions and, wherever possible, 
make reparation for their actions; 

(h)  that, subject to the other principles described above, 

consideration should be given to the effect of any crime on the 
victim. 

Except as provided by the Act, the Local Court may not hear 
and determine criminal proceedings that the Children’s Court 
has jurisdiction to hear and determine.  The Drug Court may 
not hear or determine criminal proceedings that a Children’s 
Court has jurisdiction to hear and determine. 

    [s10(1)a)] Provides that any person not 'directly interested in the 
proceedings should be excluded from the court'. 

    [s12(1)] If criminal proceedings are brought against a child, the court 
that hears those proceedings must take such measures as are 
reasonably practicable to ensure that the child understands the 
proceedings. 

    [s13] Concerns the admissibility of any statement, confession, 
admission or information made or given to a member of the 
police force by a child who is a party to criminal proceedings. 

    [s14] Provides that the Court may refuse to record a conviction for 
children aged 16 and over against whom an offence is proved. 
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    [s19] Provides for the automatic transfer to adult custody of young 
people convicted of a serious children’s indictable offence 
when they turn 18 years of age.  This section also provides the 
court with the discretion to make an order for the young person 
to remain in juvenile detention up to the age of 21 years if 
there are special circumstances.  However, not all young 
people over 18 years in the juvenile system are the subject of 
the findings of 'special circumstance'. 

    [s25] A court shall not sentence a person to whom section 25 applies 
to a term of imprisonment, or make an order under s33(1)(g) in 
respect of the person, in connection with an offence unless the 
requirements of s25(2) are satisfied. 

    [Part 3] Concerns criminal proceedings in the Children’s Court.  
Sections 28 and 31 which concern the jurisdiction of the 
Children's Court are dealt with above in the section deal with 
the Children's Court Act. 

    [s33] Permits the courts to make any of the following orders: a 
dismissal and/or caution, a good behaviour bond with or 
without supervision, a fine, referral to a youth justice 
conference, conditional or unconditional probation, a 
community service order, or an order that confines a young 
person to a period to detention.  

Section 33C concerns the application of Crimes (Sentencing 

Procedure) Act 1999 to children. 

 Criminal 

Procedure Act 

NSW  [ss306M, 
306ZC] 

The Criminal Procedure Act 1986, Pt 6, Ch 6, which applies to 
children and young people under 16 at the time the evidence is 
given, prescribes several alternative ways of obtaining a 
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child’s or young person’s evidence.  These provisions apply to 
'vulnerable persons' defined as 'a child or cognitively 
impaired person's 306M. 

s306ZC applies to a vulnerable person who is the accused 

person, or person against whom a complaint is made, in any 
proceeding to which this Division applies.  The court may 
make an order permitting a vulnerable person’s evidence in a 
proceeding to which this Division applies to be given by means 
of closed-circuit television facilities or any other similar 
technology prescribed for the purposes of this section.  Such an 
order may be made in relation to a child only if the court is 
satisfied that the child may suffer mental or emotional harm if 
required to give evidence in the ordinary way, or that the facts 
may be better ascertained if the child’s evidence is given in 
accordance with such an order. 

There are other sections, ss 76, 185 and Part 6 generally which 
concern vulnerable persons.  Those provisions may apply 
whether or not the vulnerable person in accused.   

 Crimes (Appeal 

and Review) Act 

2001 

NSW  

 
 
 
Part 2 
 
 
 
 
 

[ss3] 

Parts 2, 3 
& 5  
 
 
 
 
 
 
 

Matters dealt with under this Act include criminal appeals 
from the Local Court to the District Court, Supreme Court. 

s.3 Local Court is defined to include a Children’s Court 
constituted under the Children’s Court Act 1987. 

Local Court review of Local Court decisions  

Concerns Local Court review of Local Court decisions.  The 
application for annulment of conviction or sentence is to be 
made to the same Local Court within two years of the 
conviction or sentence.  It can be made by the defendant only 
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Part 3 
 
 
 
 
 
 
 
 
 
 
 
 
 
Part 5 

 
 
 
 
 
 
 
[ss11 and 
17] 
 
 
[s17] 
 
[s18] 
 
 
 
 
 
 
[s52] 
 
 
 
 
 
[s52] 

if the defendant was not before the court when the conviction 
or sentence was imposed and the court is satisfied in a 
defendant’s application that the defendant was unaware of 
proceedings, was hindered by accident, illness, misadventure 
or other cause or is in the interests of justice to do so. 

Appeals to the District Court 

The applicable provision are  set out in Part 3 of the Act. 

Appeals to the District Court against conviction or sentence 
may be made within 28 days or within three months from 
conviction or sentence by leave of the District Court.  

Appeals against sentence are by way of rehearing of evidence. 

Appeals against conviction are by way of rehearing on the 
transcripts of evidence, subject to a grant of leave to call fresh 
evidence or for witnesses to attend. 

Appeals to the Supreme Court 

The applicable provision are  set out in Part 5 of the Act. 

Any person who has been convicted or sentenced by the Local 
Court, otherwise than with respect to an environmental 
offence, may appeal to the Supreme Court against the 
conviction or sentence, but only on a ground that involves a 
question of law alone. 

Any person who has been convicted or sentenced by the Local 
Court, otherwise than with respect to an environmental 
offence, may appeal to the Supreme Court against the 
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conviction or sentence on a ground that involves:  

(a)  a question of fact; or  

(b)  a question of mixed law and fact; 

but only by leave of the Supreme Court. 

 Criminal Appeal 

Act 1912 

NSW   
 
 
 
[s5(1)] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[ss 5B, 
5C, 5F, 
and 5D] 

The Criminal Appeal Act 1912 provides an appeal to the New 
South Wales Court of Criminal Appeal (CCA) for persons 
convicted on indictment.  

A convicted person may appeal: 

as of right, against the conviction on any ground which 
involves a question of law alone; and  

with the leave of the court, or upon the certificate of the judge 
of the court of trial that it is a fit case for appeal against the 
person's conviction on any ground of appeal which involves a 
question of fact alone, or a question of mixed law and fact, or 
any other ground which appears to the court to be a sufficient 
ground of appeal; and  

with the leave of the court, against the sentence imposed 
following the person's conviction (that is, against the severity 
of the sentence).  

The CCA also hears appeals concerning questions of law in 
stated cases, against quashing of an indictment, against 
interlocutory orders, and by the Crown in appeals against 
sentence (that is, against the leniency of the sentence). 
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 Evidence Act NSW  [s22] 
 
 
 
 
 
[s24] 
 
 
 
 
[s30] 
 
 
 
 
 
[s41] 
 
 
 
 
[s41(2)] 
 
 
 
 
[s138(3) 
(f)] 
 
 
 

An interpreter must either take an oath or make an affirmation 
in accordance with the form in Sch 1 or in a similar form.  
Note that the oath/affirmation requires the interpreter to 'well 

and truly interpret': query though whether this requires a 
strict verbatim account.  

 

It is not necessary that a religious text be used and an oath is 
effective whether or not the person has any religious belief (or 
belief of a particular kind) or did not understand the nature and 
consequences of the oath.  

 

A witness may give evidence about a fact through an 
interpreter unless the witness can understand and speak the 
English language sufficiently to enable the witness to 
understand, and to make an adequate reply to, questions that 
may be put about the fact. 

A court may disallow a question in cross examination if the 
question is, inter alia, 'misleading' or 'oppressive' and may 
take into account “any relevant condition or characteristic of 
the witness including age, personality and education”:  

Linguistic or cultural difficulties experienced by a witness in 
answering any questions could fall within the scope of s 41 
where the line of questioning is confusing (misleading or 
oppressive).  

Provides that the courts have a discretion to exclude 
improperly or illegally obtained evidence where an 
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[s139(3)] 
 
 
 
 
 
[s141(1)] 

impropriety or contravention of the law is contrary to or 
inconsistent with a right of a person recognised by the 
International Covenant on Civil and Political Rights (1966).  

The International Covenant on Civil and Political Rights 
(1966) (to which Australia is a signatory), Article 14(3) states, 
that in criminal cases all should:  

“… be informed promptly and in detail, in language which he 
understands of the nature and cause of the charge against him. 
[Art 14(3)(a)]  

… 

have the free assistance of an interpreter if he cannot 
understand the language used in court.” [Art 14(3)(f)] 

Requires that any caution be given, or translated into, a 
language in which the person is able to communicate with 
reasonable fluency, but need not be given in writing unless the 
person cannot hear adequately.  

In a criminal proceeding, the court is not to find the case of the 
prosecution proved unless it is satisfied that it has been proved 
beyond reasonable doubt. 
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Note:  There is substantial overlap between legislation that is applicable to Art. 40 and legislation that is applicable to Art. 37.  Accordingly, reference should also be 
made to the commentary about Art. 37.   
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Article 40 

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 

General  VIC Various Useful reference:  Police powers: Your rights in Victoria (August 
2011) produced by Victoria Legal Aid and Flemington and 
Kensington Community Legal Centre Victoria Legal Aid. 

Also, the website of the Children's Court of Victoria: 

www.childrenscourt.vic.gov.au 

In Victoria, offences are classified into 2 categories: 

(i)  summary offences (once called misdemeanours); and 

(ii)  indictable offences (once called felonies). 

Police powers (and the corresponding rights of a person) with 
respect to requiring a person to give their name and address, 
searches, arresting and detaining a person in custody, interviewing a 
person who has been arrested, taking fingerprints and body samples 
and releasing a person from custody apply to adults and children, 
unless relevant legislation provides otherwise. 

In Victoria it is presumed that those under that age of 10 years are 
unable to commit a crime or be found guilty of an offence.  
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time they were committed;  

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 
guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 

Pre-court diversionary outcomes 

Cautions given to children and young people (aged ten to 17 years) 

Cautioning is a pre-court diversion option that keeps offenders away 
from formal criminal processing.  Cautions given are categorised 
into four groups: cautions given for crimes against the person, 

cautions given for crimes against property, cautions given for drug-
related crimes, and cautions given for other crimes.1 

However, there is no legislative framework for these pre-Court 
diversionary procedures.2 

Victoria has two levels of cautions that are used by the police, 
informal and formal cautions.  Informal cautions are not formally 
recorded and can be given by any police member. 

The current procedure for a formal caution is outlined in the 
Victoria Police Operating Procedures Manual.  Victoria is now the 
only state in Australia which does not provide for police cautioning 
within its juvenile justice legislation, although it has had a system of 
formal cautions as part of its Police Standing Orders since January 
1959 (Challinger 1981). 

A caution should be given only for relatively minor offences, and is 
generally not recommended for sexual offences.  Formal cautions 

                                                      
1 http://www.eduweb.vic.gov.au/edulibrary/public/govrel/Policy/children/sovcreport06.pdf 

2 http://www.aic.gov.au/crime_community/demographicgroup/youngpeople/diversion/options.aspx 



 

Legal\308243214.3  34 

CRC Article Number & Description Relevant 

Australian 

Legislation 

Cth/ 

State 

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 
competent, independent and impartial authority 
or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

can be delivered only by the member in charge of a station or sub-
officers or above, and in the case of juveniles a parent or guardian 
must be present.  The caution should take place on the day of the 
interview and should be delivered at a police station if possible.  
Prior to the caution the member should have an informal discussion 
with the offender and their parent/guardian about why the offender 
committed the offence. 

The details of the caution are recorded on the offender's record, but 
should be expunged after a five-year period.  The caution may also 
be used as an opportunity to refer the young person to other 
resources (such as community support services) if necessary.  An 
example of this is the KnoxLink program, where young people are 
referred to council services after a formal caution.  There is now an 
increasing trend for using 'tickets' or on-the-spot fines for summary 
offences.  However, it is recommended that cautions be used before 
such sanctions are applied.  Police reported to us in the course of 
our field work that approximately twice as many young people are 
cautioned as are sent to court.3 

Charter of 

Charter of 

Human Rights 

and 

Responsibilities 

Act 2006 (‘the 

Charter’) 

VIC ss. 1(2),  4(1)(j),  
7(2), 9-27 (incl.), 
32, 33, 36(2) 

[Note: it is likely that the Charter will have general application to 
many Articles of the Convention -including Art. 40 and it might be 
preferable to have a stand-alone section of the Charter in due 
course.] 

                                                      
3 http://www.crimeprevention.gov.au/Publications/EarlyIntervention/Documents/Diversion_Report.htm#017 
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(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 
children are dealt with in a manner appropriate to 
their well-being and proportionate both to their 
circumstances and the offence.  

Children, Youth 

and Families 

Act 2005 

VIC General The juvenile justice system in Victoria has a strong emphasis on the 
diversion of young people away from the formal criminal justice 
system.  This emphasis is reflected in the legislation and in the 
approach taken to working with young people from the initial point 
of contact with the police through to completion of any order 
imposed by the court.  

In Victoria, juvenile offenders are prosecuted under the Children 
and Young Persons Act 1989.  This specifies the developmental 
needs of young people (as distinct from those of adults) and sets out 
the sentencing hierarchy and judicial processes that result in entry to 
the juvenile justice program. 

  [s1] The purposes of the CYFA are- 

(a)  to provide for community services to support children and 
families;  

(b)  to provide for the protection of children;  

(c)  to make provision in relation to children who have been charged 
with, or who have been found guilty of, offences; and 

(d)  to continue the Children’s Court of Victoria as a specialist court 
dealing with matters relating to children. 

  [s3] 'Child' (so far as it is relevant to Art. 40) means: 

in the case of a person who is alleged to have committed an offence, 
a person who at the time of the alleged commission of the offence 
was under the age of 18 years but of or above the age of 10 years 
but does not include any person who is of or above the age of 19 
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years when a proceeding for the offence is commenced in the Court. 

   [s344] It is conclusively presumed that a child under the age of 10 years 
cannot commit an offence. 

   [ss.8-14] General principles 

The CYFA assembles in ss.8-14 a number of principles to which 
decision makers must have regard in making any decision or taking 
any action under the CYFA.  In particular, all judicial and 
administrative decisions and actions under the CYFA – other than 
those in relation to Chapter 5 [Children and the Criminal Law] – 
must be consistent with the 'best interests principles': 

(1)  “the best interests of the child must always be paramount”; 

(2)  when determining whether a decision or action is in the best 
interests of a child, “the need to protect the child from harm, to 
protect his or her rights and to promote his or her development 
(taking into account his or her age and stage of development) must 
always be considered”; and 

(3)  consideration must also be given, where they are relevant to the 
decision or action, to each of the 18 other matters listed in s10(3). 

In addition, principles which must be complied with when dealing 
with Aboriginal children include, in ss.13-14, the nationally agreed 
Aboriginal Child Placement Principle. 

   [s11(h)(i)] In making a decision or taking an action in relation to a child, the 
Secretary or a community service must also give consideration to 
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the following principles: 

(h)  persons involved in the decision-making 

process should be: 

(i)  provided with sufficient information, in a language and by a 
method that they can understand, and through an interpreter if 

necessary, to allow them to participate fully in the process. 

   [s346(6)] To the extent that it is not inconsistent with s346, the Bail Act 1977 
(Vic) applies to an application for bail by a child. 

   [s346)2)] If a child is arrested and taken into custody by a police officer, the 
child must be: 

(a)  released unconditionally [with or without being charged]; or 

(b)  released on bail by a sergeant of police or officer in charge of a 
police station pursuant to s10 of the Bail Act 1977 (Vic); or 

(c)  brought before the Court; or 

(d)  if the Court is not sitting at any convenient venue, brought 
before a bail justice within a reasonable time of being taken into 
custody but not later than 24 hours after being taken into custody. 

   [s346(3)] If a child in custody is brought before the Court under s346(2)(c), 
the Court may: 

(a) grant bail; or 
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(b)  refuse bail and remand the child in custody for a period not 
exceeding 21 days. 

   [s346(4)] If a child in custody is brought before a bail justice under 
s346(2)(d), the bail justice may only: 

(a)  grant bail; or 

(b)  refuse bail and remand the child in custody to appear before the 
Court on the next working day or, if the proper venue is in a 
prescribed region of the State, within 2 working days. 

   [s346(5)] When a child in custody is brought before the Court on the expiry of 
a period of remand in custody, the Court must not remand the child 
in custody for a further period longer than 21 days. 

   [s346(7)&(8)] If a member of the police force inquiries into a case under s10 of the 
Bail Act 1977, a parent or guardian of the child in custody or an 
independent person must be present.  Such independent person may 
take steps to facilitate the granting of bail, for example by arranging 
accommodation. 

   [s346(9)] Bail must not be refused to a child on the sole ground that the child 
does not have any, or any adequate, accommodation. 

   [s346(10)] If the child does not have the capacity or understanding to enter into 
an undertaking of bail, the child may be released on bail if the 
child's parent or some other person enters into an undertaking of 
bail to produce the child at the venue of the Court to which the 

case is adjourned or the court to which the child is committed for 
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trial. 

   [s347(1)] If a child is remanded in custody by a court or a bail justice, that the 
child must be placed in a remand centre or in a prescribed region of 
the State, in a police gaol or other suitable place if the period of 
remand is not more than 2 working days. 

   [s348] Despite s.24(3) of the Bail Act 1977, the maximum period for which 
the Court may remand a child arrested pursuant to s.24(1) in relation 
to a breach or likely breach of bail is 21 days. 

   [s357] (1)  On the summary hearing of a charge, whether indictable or 
summary, the Court must be satisfied of a child's guilt on proof 
beyond reasonable doubt by relevant and admissible evidence. 

(2)  If the Court is not satisfied in accordance with sub-section (1), it 
must dismiss the charge. 

   [s420] provides, in effect, that a person who: 

(a)  has been arrested in accordance with a warrant issued; or 

(b)  has appeared before the Court in answer to a notice to appear 
served in respect of an alleged breach of a Children’s Court 
sentencing order may be remanded or bailed and the Bail Act 1977 
(Vic) applies, subject to s.346 of the CYFA, as if the person was an 
accused person. 

   [s504] Children's Court 

There continues to be a court called "The Children's Court of 
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Victoria" which has the following Divisions: 

The Family Division which hears applications relating to the 
protection and care of children and young persons at risk, and 
applications for intervention orders  

The Criminal Division which hears matters relating to criminal 

offending by children and young persons  

The Koori Court (Criminal Division) aims for greater 
participation of the Aboriginal Community in the sentencing 
process of the Children's Court (Criminal Division) to the effect of 
achieving more culturally appropriate sentences for young 
Aboriginal people. 

(This summary does not deal with the Neighbourhood Justice 
Division) 

Every proceeding in the Court must be commenced, heard and 
determined in one of those Divisions.  The Court must not sit as 
more than one Division at the same time in the same room.  Each 
Division has such of the powers of the Court as are necessary to 
enable it to exercise its jurisdiction. 

   [s1(c)] One of the main purposes of the Children's Court is to deal with 
children who have been charged with, or who have been found 
guilty of, offences. 

   [s344A] sets out the applicable time limits for commencing a proceeding 
against a child. 
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   [s585(1)] imposes an obligation on the Magistrates’ Court to discontinue a 
proceeding for the hearing of a charge and order that the hearing be 
transferred to the Children’s Court if before or during the 
proceeding, it appears to the Children’s Court that the accused is a 
'child' or was a 'child' when the proceeding for the offence was 
commenced in the Magistrates’ Court. 

   [s522] Procedure - Generally  

Procedural guidelines to be followed by Court 

(1)  As far as practicable the Court must in any proceeding—  

(a)  take steps to ensure that the proceeding is comprehensible to: 

(i)  the child; and  

(ii)  the child's parents; and  

(iii)  all other parties who have a direct interest in the proceeding; 
and  

(b)  seek to satisfy itself that the child understands the nature and 
implications of the proceeding and of any order made in the 
proceeding; and allow the child to participate fully in the 
proceeding; and  

(c)  consider any wishes expressed by the child; and  

(f)  respect the cultural identity and needs of  
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(i)  the child; and  

(ii)  the child's parents and other members of the child's family; and  

(f)  minimise the stigma to the child and his or her family. 

   [s526] If the Court is satisfied that a child, a parent of a child or any other 
party to a proceeding has a difficulty in communicating in the 
English language that is sufficient to prevent him or her from 
understanding, or participating in, the proceeding, it must not hear 
and determine the proceeding without an interpreter interpreting 

it. 

   [ss.527] If the Court makes an order, it must explain the meaning and effect 
of the order as plainly and simply as possible and in a way which it 
considers the child, the parents and the other parties to the 
proceeding will understand.  The explanation must be given through 
an 'interpreter' in the circumstances set out in s527(2).  The 
explanation given of an order is neither part of the order nor part of 
the reasons for the order. 

   [s516(1)] Criminal Division  

The Criminal Division of the Court has the following jurisdiction: 

(a)  to hear and determine all charges against children for summary 
offences; 

(b)  subject to s356, to hear and determine summarily all charges 
against children for indictable offences other than the following  
offences: murder; attempted murder; manslaughter; child homicide; 
defensive homicide; arson causing death [s197A of the Crimes Act 
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1958] and culpable driving causing death [s318 of the Crimes Act 

1958];  

(c)  to conduct committal proceedings into all charges against 
children for indictable offences; 

(d)  to grant or refuse bail to, or extend, vary, or revoke the bail of, a 
child who is charged with an offence; and 

(e)  subject to Chapter 5 of the CYFA, to deal with a breach of a 
sentencing order or variation of a sentencing order. 

   [s516(3)] The jurisdiction given by s516(1) is additional to any other 
jurisdiction given to the Criminal Division by or under the CYFA or 
any other Act. 

   [Under s20C(1) 
of the Crimes 
Act 1914 (Cth),  

A child or young person who is charged with or convicted of an 
offence against a law of the Commonwealth may be tried, punished 
or otherwise dealt with as if the offence were an offence against a 
law of the State.] 

   [s528(2)] Criminal Division procedure 

Unless the contrary intention appears in the CYFA or any other Act, 
the Criminal Procedure Act 2009 in relation to proceedings in the 
Magistrates' Court (other than s54(2), Division 2 of Part 2.3 and 
Chapter 6) applies with any necessary modifications to the 
Children's Court and proceedings in the Court and, without limiting 
the application of s419, to the issue of process in the same manner 
and to the same extent as they apply to the Magistrates' Court, the 
proceedings of that Court and the issue of process. 
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   [s528] Read in conjunction with s6(1) of the Criminal Procedure Act 2009 
sets out how a criminal proceeding against a child is commenced. 

   [ss. 356(3) & 
356(4)] 

The Children's Court must hear and determine summarily any 
charge for an indictable offence other than one of the seven death 
offences (murder, attempted murder, manslaughter, child homicide, 
defensive homicide, arson causing death, culpable driving causing 
death) unless: 

(a)  before the hearing of any evidence the child objects or, if the 
child is under the age of 15 and is not legally represented, a parent 
objects on the child’s behalf; or 

(b)  at any stage the Court considers that the charge is unsuitable by 
reason of exceptional circumstances to be heard and determined 
summarily. 

In the event that the Court cannot or will not hear and determine an 
indictable offence summarily, s356(3) requires the Court to conduct 
a committal proceeding into the charge.  See also s96 of the CPA. 

   [s516(1)(c)] Invests the Court with jurisdiction to conduct a committal 
proceeding into a charge against a child for an indictable 

offence and provides 2 alternative outcomes, namely the Court may 
either: 

(i)  direct the accused be tried in the County Court or the Supreme 
Court and order that the accused be remanded in custody or released 
on bail until trial [an accused committed for trial for murder or 
attempted murder is tried in the Supreme Court; an accused 
committed for trial on any other charge may be tried in the County 
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Court: see s36A County Court Act]; or 

(ii)  discharge the accused. 

Section 100(1) of the CPA sets out 6 types of hearings that may be 
held in a committal proceeding in the Magistrates’ Court.  Read in 
conjunction with s.528(2) of the CYFA, these hearing types and the 

associated procedures are also applicable in the Children’s Court. 

   [s516A(1)] provides that despite s505(3), the jurisdiction given by s516(c) may 
be exercised concurrently with the jurisdiction of the Magistrates’ 
Court to conduct a committal proceeding if- 

(a)  the charges against each accused could properly be joined in the 
same indictment; and 

(b)  the accused who is a child: 

(i)  is of or over the age of 15 years at the time the criminal 
proceeding against the child for the offence is committed; and 

(ii)  is charged with one of the seven death offences; and 

(c)  the Children’s Court makes an order under s516A(2) to that 
effect in relation to the accused who is a child and the Magistrates’ 
Court makes an order under s25(4) of the Magistrates’ Court Act 
1989 in relation to the other accused. 

   [s516A(2)] Sets out the factors to be considered by the Court in deciding 
whether or not to order a joint committal. 
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   [s516A(3)] Empowers the Children’s Court to make an order for a joint 
committal on the application of a party or on its own motion. 

   [s516A(5)] Contemplates the Children’s Court making an order for joint 
committal proceedings prior to the Magistrates’ Court. 

   [s516A(6)] Provides that if a joint committal proceeding is conducted: 

(a)  the CYFA applies as far as practicable to the child; and 

(b)  the CPA as far as practicable to the adult with any necessary 
modifications to ensure that the joint committal proceedings are 
conducted fairly and efficiently. 

   [ss. 516(1)(a) & 
516(1)(b)] 

Read in conjunction with s536 – invest the Court with jurisdiction 
to hear and determine summarily all charges against a child for 
offences other than murder, attempted murder, manslaughter, child 
homicide, defensive homicide, arson causing death, culpable driving 
causing death. 

   [ss. 536(3)(a) & 
563(4)] 

Require the Court to hear and determine summarily any other 
indictable offence unless: 

(a)  before the hearing of any evidence the child objects or, if the 
child is under the age of 15 and is not legally represented, a parent 
objects on the child’s behalf; or 

(b)  at any stage the Court considers that the charge is unsuitable by 
reason of exceptional circumstances to be heard and determined 
summarily. 
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Contested Criminal Division cases 

The conduct of a contested summary hearing is the same as in the 
Magistrates' Court.  The prosecution usually calls one or more 
witnesses in support of its case and each may be cross examined 

by the defendant or his or her legal representative.  There is no 
obligation on the defendant to lead any evidence.  

The judicial officer has to be satisfied of the defendant's guilt on 
proof beyond reasonable doubt by relevant and admissible evidence: 
s357(1) of the CYFA.  If the Court is not so satisfied, it must 
dismiss the charge: s357(2). 

Therapeutic treatment order 

If the Secretary reports to the Criminal Division under s351 of the 
CYFA that a therapeutic treatment order [‘TTO’] has been made in 
respect of a child and the Court has not yet made a finding in the 
criminal proceedings in which the child is an accused, s352 requires 
the Court to adjourn the criminal proceedings for a period not less 
than the period of the TTO. 

If criminal proceedings are adjourned under s.352, the Secretary is 
required by s353 to report to the Criminal Division on the 
completion or on the revocation of the TTO details of the child’s 
participation in and attendance at the therapeutic treatment program 
[‘TTP’].  The Court may direct the Secretary to provide a copy of 
the report to the child and to the prosecutor. 

If criminal proceedings against a child have been adjourned pending 
the completion by the child of a TTP under a TTO, s258(2) requires 
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the Secretary to seek the advice of the Therapeutic Treatment Board 
before applying to the Family Division to revoke the TTO.  If the 
TTO is revoked, s354(1) empowers the Court, on the application of 
the Secretary, to re-list the adjourned case at short notice if it 
considers it appropriate to do so. 

If the Court is satisfied that the child has attended and participated 
in a TTP under the TTO, s354(4) of the CYFA requires it to 
discharge the child without any further hearing of the criminal 
proceedings. 

Section 354(5) provides that if the child is not discharged under 
s354(4), the Court may determine what (if any) further proceedings 
in the Criminal Division in respect of the child are appropriate. 

Section 251 of the CYFA provides that any statement made by a 
child when participating in a TTP under a TTO is not admissible in 
any criminal proceedings in relation to the child.  

   [s.518] Koori Court  

The Koori Court (Criminal Division) has the following three areas 
of jurisdiction- 

(1)  Jurisdiction to deal with a proceeding for an offence given to it 
by s.519, that is it has jurisdiction only if: 

(a)  the child is Aboriginal; and 

(b)  the offence is within the jurisdiction of the Criminal Division, 
other than a sexual offence as defined in s.6B(1) of the Sentencing 



 

Legal\308243214.3  49 

CRC Article Number & Description Relevant 

Australian 

Legislation 

Cth/ 

State 

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

Act 1991; and 

(c)  the child: 

(i)  intends to plead guilty to the offence; or 

(ii)  pleads guilty to the offence; or 

(iii)  has been found guilty of the offence by the Criminal Division; 
and 

(d)  the child consents to the proceeding being dealt with by the 
Koori Court (Criminal Division). 

(2)  Jurisdiction to deal with a breach of a sentencing order made by 
it (including any offence constituted by such a breach) or variation 
of such a sentencing order. 

(3)  Any other jurisdiction given to it by or under the CYFA or any 
other Act. 

[s520] governs sentencing procedure in the Koori Court (Criminal 
Division). 

   [s360] Sentencing 

If the Court finds a child guilty of an offence, whether indictable or 
summary, the Court may: 

(a)  without conviction, dismiss the charge; or  

(b)  without conviction, dismiss the charge and order the giving of 
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an undertaking under section 363; or  

(c)  without conviction, dismiss the charge and order the giving of 
an accountable undertaking under section 365; or  

(d)  without conviction, place the child on a good behaviour bond 
under section 367; or  

(e)  with or without conviction, impose a fine under section 373; or  

(f)  with or without conviction, place the child on probation under 
section 380; or  

(g)  with or without conviction, release the child on a youth 
supervision order under section 387; or  

(h)  convict the child and make a youth attendance order under 
section 397; or  

(i)  convict the child and order that the child be detained in a youth 
residential centre under section 410; or  

(j)  convict the child and order that the child be detained in a youth 
justice centre under section 412. 

In addition to any other sentencing order, [s360(3)] empowers the 
Court to order a child: 

(a)  to make restitution or pay compensation in accordance with 
s417; 

(b)  to pay costs. 
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   [s360(4)] Prohibits the Court from making an order referred to in s.360(3) a 
special condition of another sentencing order. 

   [s361] Provides that the Court must not impose a sentence unless it is 
satisfied that it is not appropriate to impose a sentence referred to in 
any preceding paragraph of s360(1). 

   [s362] In determining which sentence to impose on a child, the Court must, 
as far as practicable, have regard to: 

(a)  the need to strengthen and preserve the relationship between the 
child and the child's family; and  

(b)  the desirability of allowing the child to live at home; and  

(c)  the desirability of allowing the education, training or 
employment of the child to continue without interruption or 
disturbance; and  

(d)  the need to minimise the stigma to the child resulting from a 
court determination; and  

(e)  the suitability of the sentence to the child; and  

(f)  if appropriate, the need to ensure that the child is aware that he 
or she must bear a responsibility for any action by him or her 
against the law; and  

(g)  if appropriate, the need to protect the community, or any 
person, from the violent or other wrongful acts of the child. 



 

Legal\308243214.3  52 

CRC Article Number & Description Relevant 

Australian 

Legislation 

Cth/ 

State 

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

   [s362A] Sentence discount for guilty plea: 

(1)  If: 

(a)  in sentencing a child, the Court imposes a less severe sentence 
than it would otherwise have imposed because the child pleaded 
guilty to the offence; and 

(b)  the sentence imposed on the child is or includes a youth 
attendance order, a youth residential centre order or a youth justice 
centre order the Court must state in respect of: 

(c)  each offence; or 

(d)  if an aggregate sentence is imposed in respect of two or more 
offences, those offences the sentence that it would have imposed but 
for the plea of guilty. 

(2)  In the case of a sentence other than a sentence referred to in 
subsection (1)(b), the Court may state the sentence that it would 
have imposed but for the plea of guilty. 

(3)  If the Court makes a statement under this section, it must cause 
to be noted in the records of the Court in respect of: 

(a)  each offence; or 

(b)  if an aggregate sentence is imposed in respect of two or more 
offences, those offences the sentence that it would have imposed but 
for the plea of guilty. 

Three of the sentencing orders involve supervision of the child in 
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the community by an officer of the Youth Justice Division of the 
Department of Human Services or alternatively, in the case of 
probation, by an assigned honorary youth justice officer [s3 of the 
CYFA]. 

   [s 417] Read in conjunction with ss.85H(1), 86(2) & 87J(1) of the 
Sentencing Act 1991 (Vic), requires the Court to take into account, 
among other things, the child's financial circumstances and the 
nature of the burden which would be imposed by an order under: 

(a)  s85B(1) to pay compensation for pain and suffering etc.; or 

(b)  s86(2) to pay compensation for property loss, destruction or 
damage; or 

(c)  s87D(1) to pay costs reasonably incurred by an emergency 
service agency as a result of an offence of criminal contamination of 
goods or bomb hoax. 

   [s417(2)] Provides that the maximum amount that the Court may order an 
offender to pay under Part 4 of the Sentencing Act 1991 is $1000. 

   [s424] Appeal to County Court or Supreme Court 

(1)  A person may appeal to the County Court or, if the Court was 
constituted by the President, to the Trial Division of the Supreme 
Court against any sentencing order made against that person by the 
Children's Court in a proceeding in the Criminal Division. 

(2)  If a person appeals under this Act to the Supreme Court on a 
question of law, that person is deemed to have abandoned finally 
and conclusively any right under this or any other Act to appeal to 
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the County Court or any right under this section to appeal to the 
Trial Division of the Supreme Court. 

   [s425] County Court or the Supreme Court may reserve 

question of law for Full Court 

Sections 446 to 450A of the Crimes Act 1958 

apply to an appeal to the County Court or the 

Supreme Court from the Children's Court as if: 

(a)  a reference to the Magistrates' Court were a reference to the 
Children's Court; and 

(b)  a reference to a criminal proceeding were a reference to a 
proceeding in the Criminal Division; and 

(c)  the reference in section 446(1) (as modified by paragraphs (a) 
and (b) of this section) to the hearing of an appeal in a proceeding in 
the Criminal Division of the Children's Court to the County Court 
included a reference to the hearing of an appeal in a proceeding in 
the Criminal Division of the Children's Court to the Trial Division 
of the Supreme Court. 

   [s426] (2)  If: 

(a)  on an appeal under section 424 the County Court or the 
Supreme Court (as the case requires) orders that the appellant be 
sentenced to a term of detention; and 
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(b)  the Children's Court in the proceeding that is the subject of the 
appeal had not ordered that the appellant be detained, the person 
sentenced to be detained may, with the leave of the Court of Appeal, 
appeal to the Court of Appeal against the sentence. 

   [s427] (1)  A party to a proceeding (other than a committal proceeding) 
before the Criminal Division may appeal to the Supreme Court, on a 
question of law, from a final order of the Court in that proceeding. 

(2) An appeal under sub-section (1): 

(a)  must be instituted not later than 30 days after the day on which 
the order complained of was made; and 

(b)  does not operate as a stay of any order made by the Court unless 
the Supreme Court so orders. 

(3)  After hearing and determining the appeal, the Supreme Court 
may make such order as it thinks appropriate, including an order 
remitting the case for re-hearing to the Court with or without any 
direction in law. 

   [s428] If an appellant is a child under the age of 15 years the appeal may 
be made on the child's behalf and in the name of the child by: 

(a)  the child's parent; or 

(b)  in the absence of the parent, the Secretary. 

   [s586] Authorises the Supreme Court or County Court, in sentencing a 
child for an indictable offence, to exercise the power to make any 
sentencing order which the Children's Court may make under the 
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CYFA save that an order that the child be detained in a YRC or YJC 
must be made in accordance with Subdivision (4) of Division 2 of 
Part 3 (ss.32-35) of the Sentencing Act 1991 (Vic). 

In DPP v TY (No 3) [2007] VSC 489 at [47]-[51] Bell J discussed 
the relevance to the sentencing of child offenders of the United 
Nations Convention on the Rights of the Child.  At [51] while 
holding that the Convention reinforces the existing principle of 
“giving primary emphasis to youth and rehabilitation as a mitigating 
factor when sentencing children”, Bell J also noted that- 

• “the provisions of any relevant legislation…remain applicable and 
must be applied”; and 

• “taking the Convention into account does not lead to the result that 
children can escape criminal responsibility and just punishment; 
where the crime is very serious, considerations other than youth and 
rehabilitation can become more pressing” 

[There are many cases in which principles relevant to the sentencing 
of young adults and a few cases in which principles relevant to the 
sentencing of children under the Sentencing Act 1991 have been 
discussed by superior courts.] 

   [s478] Corrective Services for Children  

For the purposes of this Act the Governor in Council may, by notice 
published in the Government Gazette, establish or abolish: 

(a)  remand centres for the detention of children awaiting trial or the 
hearing of a charge or awaiting sentence or in transit to or from a 
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youth residential centre or youth justice centre; or  

(b)  youth residential centres for the care and welfare of children 
ordered under this Act or the Sentencing Act 1991 to be placed in a 
youth residential centre and which provide special direction, 
support, educational opportunities and supervision; or  

(c)  youth justice centres for the care and welfare of persons ordered 
to be detained in youth justice centres under this Act or the 
Sentencing Act 1991; or  

(d)  youth justice units for persons: 

(i)  referred to them as a condition of a probation order, youth 
supervision order, youth attendance order or other order made by 
the Court; or  

(ii)  referred to them as a requirement of a parole order. 

   [s. 482] Form of care, custody or treatment 

(1)  The Secretary of the relevant Department must: 

(a)  determine the form of care, custody or treatment which he or 
she considers to be in the best interests of each person detained in a 
remand centre, youth residential centre or youth justice centre; and  

(b)  not detain in a community service or secure welfare service a 
person who is on remand or is serving a period of detention and is 
not released on parole; and  

(c)  separate persons who are on remand from those who are serving 
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a period of detention by accommodating them separately in some 
part set aside for the purpose unless: 

(i)  the Secretary considers it appropriate not to separate them, 
having regard to the best interests, rights and entitlements of the 
persons on remand; and  

(ii)  the persons on remand consent; and  

(iii)  separate persons held on remand who are under the age of 15 
years from those held on remand who are of or above the age of 15 
years unless exceptional circumstances exist.  

(2)  Persons detained in remand centres, youth residential centres or 
youth justice centres: 

(a)  are entitled to have their developmental needs catered for; and 

(b)  subject to section 501, are entitled to receive visits from parents, 
relatives, legal practitioners, persons acting on behalf of legal 
practitioners and other persons; and 

(c)  are entitled to have reasonable efforts made to meet their 
medical, religious and cultural needs including, in the case of 
Aboriginal children, their needs as members of the Aboriginal 
community; and 

(d)  are entitled to receive information on the rules of the centre in 
which they are detained that affect them and on their rights and 
responsibilities and those of the officer in charge of the centre and 
the other staff; and 
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(e)  are entitled to complain to the Secretary or the Ombudsman 
about the standard of care, accommodation or treatment which they 
are receiving in the centre; and 

(f)  are entitled to be advised of their entitlements under this 
subsection. 

(3)  It is the responsibility of the Secretary to make sure that 
subsection (2) is complied with and he or she must, at least once 
each year, report to the Minister on the extent of compliance with 
subsection (2). 

Part 5.8 concerns the treatment of child in detention. 

   [s. 487] The following actions are prohibited in relation to a person detained 
in a remand centre, youth residential centre or youth justice centre 
or a child detained in a police gaol: 

(a)  the use of isolation (within the meaning of section 488) as a 
punishment;  and 

(b)  the use of physical force unless it is reasonable and: 

(i)  is necessary to prevent the person or child from harming himself 
or herself or anyone else or from damaging property; or  

(ii)  is necessary for the security of the centre or police gaol; or  

(iii)  is otherwise authorised by or under this or any other Act or at 
common law; and 

(c)  the administering of corporal punishment, that is, any action 
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which inflicts, or is intended to inflict, physical pain or discomfort 
on the person or child as a punishment; and 

(d)  the use of any form of psychological pressure intended to 
intimidate or humiliate the person or child; and 

(e)  the use of any form of physical or emotional abuse; and 

(f)  the adoption of any kind of discriminatory treatment. 

   [s488] (1)  The officer in charge of a remand centre, youth residential 
centre or youth justice centre may authorise the isolation of a person 
detained in the centre, that is, the placing of the person in a locked 
room separate from others and from the normal routine of the 
centre. 

(2)  Isolation may only be authorised under subsection (1) if: 

(a)  all other reasonable steps have been taken to prevent the person 
from harming himself or herself or any other person or from 
damaging property; and  

(b)  the person's behaviour presents an immediate threat to his or her 
safety or the safety of any other person or to property.  

(3)  The period of isolation must be approved by the Secretary.  

(4)  If necessary, reasonable force may be used to place a person in 
isolation under this section.  

(5)  A person placed in isolation must be closely supervised and 
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observed at intervals of no longer than 15 minutes.  

(6)  The officer in charge of a remand centre, youth residential 
centre or youth justice centre must make sure that the prescribed 
particulars of every use of isolation under subsection (1) are 
recorded in a register established for the purpose.  

(7)  In addition to his or her powers under this section, the officer in 
charge of a remand centre, youth residential centre or youth justice 
centre may cause a person detained in the centre to be isolated in the 
interests of the security of the centre.  

(8)  This section (except subsection (4)) does not apply to the use of 
isolation under subsection (7). 

   [s488A] Search on entering or leaving a youth justice facility  

(1)  A person (whether a detainee, an officer, a visitor or any other 
person) who wishes to enter or leave a youth justice facility must, if 
asked, submit to: 

(a)  a formal search; and  

(b)  a search and examination of the person and of anything in the 
person's possession or under the person's control, including a frisk 
search.  

(2)  Subsection (1)(b) does not apply to a judge of the Supreme 
Court or County Court or a magistrate.  

(3)  A person must not be asked under this section to submit to a 
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strip search or a search of his or her body cavities.  

   [s488AB] Officer in charge may order search 

(1)  The officer in charge may order at any time, if in his or her 
opinion it is necessary to do so in the interests of the security or 
good order of a youth justice facility or the detainees, that an 
officer: 

(a)  search any part of the youth justice facility; or 

(b)  search and examine any person in the youth justice facility other 
than a judge of the Supreme Court or County Court or a magistrate; 
or  

(c)  search and examine anything in the youth justice facility.  

(2)  A person must not be asked under this section to submit to a 
strip search or a search of his or her body cavities. 

   [s488AC] Strip search of detainee  

(1)  The officer in charge may cause a detainee to be subjected to a 
strip search if in his or her opinion it is necessary to do so: 

(a)  in the interests of the security or good order of a youth justice 
facility; or  

(b)  in the interests of the safety or security of the detainee or any 
other person in the facility.  

(2)  A search under subsection (1) must not include a search of the 
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detainee's body cavities.  

(3)  If necessary, reasonable force may be used to carry out a search 
under subsection (1). 

   [s.488AD] Manner of conducting search  

(1)  In the case of a frisk search or a strip search, the officer in 
charge must ensure that the search is conducted only by an officer 
of the same sex as the person being searched.  

(2)  Before carrying out a search under this Division of a person 
other than a detainee, the officer who is to conduct the search must: 

(a)  inform the person of his or her authority to conduct the search; 
and 

(b)  inform the person that he or she may refuse the search; and  

(c)  inform the person of the consequences of refusal. 

(3)  If a person consents to a search, the officer who is to conduct 
the search must: 

(a)  ask the person if he or she has in his or her possession any 
article or thing which jeopardises or is likely to jeopardise the 
security of the youth justice facility or the safety of persons in the 
facility, including: 

(i)  any firearm, offensive weapon or other article that is capable of 
being used as a weapon; or  
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(ii)  any form of drug without the consent of the Secretary; or  

(iii)  any form of alcoholic liquor or beverage; or  

(iv)  money; or  

(v)  any other article or thing not allowed by the regulations; and  

(b)  ask the person to produce any article or thing referred to in 
paragraph (a). 

(4)  In the case of a strip search, the officer in charge must ensure 
that the search is conducted in the presence of another officer.  

(5)  The other officer referred to in subsection (4): 

(a)  must be positioned in such a way that the detainee being 
searched is not in the view of that other officer; and 

(b)  must be of the same sex as the detainee being searched, unless: 

(i)  the search is, in the opinion of the officer in charge, urgently 
required; and  

(ii)  an officer of the same sex is not available.  

(6)  An officer carrying out a search of a person under this Division 
must do so: 

(a)  expeditiously; and  

(b)  with regard to the decency and self-respect of the person 
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searched; and  

(c)  in compliance with any other prescribed requirement. 

 Crimes Act 

1958  

VIC [ss. 464A-H] Regulate the conduct by an investigating official of questioning or 
an investigation under ss.464A(2) or 464B(5) of a person (including 
a child) in custody who is suspected of having committed an 
offence. 

   [s464C(1)] Confers a general right on a suspect in custody to communicate with 
a friend or relative and with a legal practitioner prior to such 
questioning or investigation. 

   [s464E(1)] Provides that if a person in custody is under the age of 18 years, an 
investigating official must not, save for urgent situations referred to 
in s.464E(2), question or carry out an investigation ss.464A(2) or 
464B(5) unless: 

(a)  a parent or guardian of the person in custody or, if a parent or 
guardian is not available, an independent person is present; and 

(b)  before the commencement of any questioning or investigation, 
the investigating official has allowed the person in custody to 
communicate with his or her parent or guardian or the independent 
person in circumstances in which as far as practicable the 
communication will not be overheard. 

   [s464K(1)] Authorises a member of the police force to take, or cause to be 
taken by an authorised person, the fingerprints of a person of or 
above the age of 15 years who: 
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(a)  is believed on reasonable grounds to have committed; or 

(b)  has been charged with; or 

(c)  has been summoned to answer a charge for an indictable 
offence or a summary offence referred to in Schedule 7. 

   [s464K(8)] If the person is a child aged 15, 16 or 17 years a parent or guardian 
or, if a parent or guardian cannot be located, an independent person 
must be present during the request for the fingerprints, the giving of 
the information referred to in s464K(2) and the taking of the 
fingerprints. 

   [s464L(1)] A child under the age of 10 must not be requested to give his or her 
fingerprints or have his or her fingerprints taken. 

By contrast with adults and children aged 15 or above, the taking of 
fingerprints from a child aged 14 or under requires: 

(a)  consent of both the child and a parent or guardian; or 

(b)  a court order. 

Section 464L(2) of the Crimes Act 1958 (Vic) authorises a member 
of the police force to take, or cause to be taken by an authorised 
person, the fingerprints of a child aged 10 years or more but under 
15 years who: 

(a)  is believed on reasonable grounds to have committed; or 

(b)  has been charged with; or 
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(c)  has been summoned to answer a charge for an indictable 
offence or a summary offence referred to in Schedule 7 if: 

(d)  both the child and a parent or guardian of the child consent; or 

(e)  where consent is refused or the parent or guardian cannot be 
located, the Children's Court makes an order under s464M(5). 

   [s464L(3)] Requires the member of the police force wishing to fingerprint a 
child aged 10-14 to inform the child and the parent or guardian of 
the child, in language likely to be understood by each of them: 

(a)  of the purpose for which the fingerprints are required; and 

(b)  of the offence which the child is believed to have committed or 
with which he or she has been charged or summonsed; and 

(c)  that the fingerprints may be used in evidence in court; and 

(d)  that the child's parent or guardian may refuse consent to the 
child's fingerprints being taken; and 

(e)  that if consent is refused an application may be made to the 
Children's Court for an order directing the child to give his or her 
fingerprints; and 

(f)  that if the child is not charged with a relevant offence within 6 
months or is so charged but the charge is not proceeded with or the 
child is found not guilty of the offence or any other relevant offence 
before the end of that period, the fingerprints will be destroyed. 
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   [s464L(4)] Requires a parent or guardian of the child to be present during the 
request for fingerprints, the giving of the above information and the 
taking of fingerprints with consent. 

   [s464M(1)] Provides that if the subject child or his or her parent or guardian 
refuses to consent to the taking of the child's fingerprints or the 
parent or guardian cannot be located, a member of the police force 
may apply to the Children's Court for an order under s464M(5). 

   [s464M(2)] Requires that such application be in writing supported by evidence 
on oath or by affidavit.  Section 464M(3) provides that notice of the 
application must be served on: 

(a)  a parent or guardian of the child; and 

(b)  the child if he or she is not in custody. 

   [s464M(4)] Permits service on a parent or guardian to be dispensed with by the 
Court if it is impracticable for the applicant to comply. 

   [s464M(7)] Though the subject child may be represented by a legal practitioner 
or, with the leave of the Court, a parent or guardian [s464M(8)], he 
or she is not a party, may not call or cross-examine any witnesses, 
and may not address the Court other than in respect of any matter 
referred to in ss.464M(5) or (6). 

   [s464M(5)] Provides that the Court may make an order directing a child aged 10 
years or more but under 15 years to give his or her fingerprints if 
satisfied on the balance of probabilities that: 

(a)  there are reasonable grounds to believe that the child has 
committed an indictable offence or a summary offender referred to 
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in Schedule 7; and 

(b)  in all the circumstances the making of the order is justified 
taking into account, amongst other things the matters set out in 
s464M(6): 

(i)  the seriousness of the circumstances surrounding the 
commission of the offence; and 

(ii)  the alleged degree of participation by the child; and 

(iii)  the age of the child. 

   [s464M(12)] Empowers the Court to issue a warrant to arrest a child the subject 
of an order under s464M(5) and take the child without delay to the 
nearest accessible police station for fingerprinting. 

   [s464M(13)] If the Court makes an order under s464M(5) or issues a warrant 
under s464M(12), it must give reasons for its decision and cause a 
note of the reasons to be entered in the records of the Court. 

   [s464NA] Concerns finger scanning for identification purposes of an adult or a 
child aged 15 or above. 

   [s464Q] Concerns evidence of fingerprints. 

'Forensic procedure' is defined in s.464(2) of the Crimes Act 1958 
(Vic) as the taking of a sample from any part of the body, whether 
an intimate or a non-intimate sample or any other type of sample, or 
the conduct of any procedure on or physical examination of the 
body but does not include the taking of a fingerprint. 
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'Compulsory procedure' is defined in s.464(2) as the taking of an 
intimate or non-intimate sample or the conduct of a physical 
examination. 

   [s464U(1)] A child under the age of 10 must not be requested to undergo a 
forensic procedure or ordered to undergo a compulsory procedure:  

   [s464U(2)] prohibits a member of the police force from requesting a child aged 
10 years or more but under 18 years who: 

(a)  is suspected of having committed; or 

(b)  has been charged with; or 

(c)  has been summoned to answer a charge for an offence, whether 
indictable or summary, to undergo a forensic procedure or request 
that a compulsory procedure be conducted on the child unless the 
Children's Court has made an order under s464U(7) or s464V(5). 

   [ss. 464U(3) to 
(6)] 

Regulate an application for an order that a child undergo a 
compulsory procedure.  A member of the police force may apply to 
the Children's Court for an order that a child undergo a compulsory 
procedure if the child: 

(a)  is suspected on reasonable grounds of having committed or 
attempted to commit an indictable offence listed in s464U(3)(a); or 

(b)  has been charged with an indictable offence listed in 
s464U(3)(b). 

   [s464U(4)] Such application must be in writing supported by evidence on oath 
or by affidavit, must state the type of compulsory procedure sought 
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to be conducted and must, if the child is a detained or protected 
person, state that fact and identify the place where the child is held 
or resides. 

   [s464U(5)] Notice of the application must be served on: 

(a)  a parent or guardian of the child; and 

(b)  the child if he or she is not in custody. 

   [s464U(7)] Provides that the Children's Court may make an order directing a 
child to undergo a compulsory procedure if satisfied on the balance 
of probabilities that each the matters set out in sub-paragraphs (a) to 
(e) are met. 

   [s464U(11)] Except in relation to an interim order made under ss.464V or 464W, 
the Children's Court must not make an order under s464U(7) unless 
the child is present. 

   [s464U(12)] Although the subject child may be represented by a legal 
practitioner or, with the leave of the Court, a parent or guardian 
[s.464U(13)], he or she is not a party, may not call or cross-examine 
any witnesses, and may not address the Court other than in respect 
of any matter referred to in ss.464U(7) or (8). 

   [s464U(9)] Requires a court making an order under s464U(7) to: 

(a)  give reasons for its decision; and 

(b)  state the evidence on which it is satisfied of the matters referred 
to in s.464U(7); 
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(c)  cause a note of the reasons to be entered in the records of the 
Court; and 

(d)  inform the child that a member of the police force may use 
reasonable force to enable the procedure to be conducted. 

   [s464V(2)] Permits a member of the police force to apply, with or without 
notice to any other person, for an interim order directing a person to 
undergo a compulsory procedure (other than the taking of a blood 
sample), if the member believes on reasonable grounds that the 
sample or evidence sought to be obtained by the compulsory 
procedure is likely to be lost if the procedure is delayed until the 
final determination of the application. 

   [s464X(1)] Empowers the Court to issue a warrant to arrest a child the subject 
of an application under ss.464U(3) or 464V(2) and bring the child 
before the Court for the hearing of the application for an order 
directing the child to undergo a compulsory procedure. 

   [s464X(2)] Provides that if the Court issues a warrant under s.464X(1), it must: 

(a)  give reasons for its decision; and 

(b)  cause a note of the reasons to be entered in the records of the 
Court. 

   [ss.464Y, 464Z 
& 464ZA] 

Regulate the conduct of a forensic procedure or a compulsory 
procedure. 

 Criminal 

Procedure Act 

VIC  This Act is applicable to the Children's Court subject to the CYFA 
(see above) 
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The procedure for the summary hearing of a case in the Magistrates’ 
Court is governed by ss.62-87 of the CPA.  The majority of these 
sections are also applicable to the Children’s Court by operation of 
s528(2) of the CYFA. 

In a summary hearing under s29(1) of the CPA, s76 of that Act, 
read in conjunction with s528(2) of the CYFA, gives the Children’s 
Court the option of finding the accused guilty of having attempted 
to commit the offence charged if the court finds the accused not 
guilty of the offence charged. 

 Evidence Act 

2008 

VIC  [s141] (1)  In a criminal proceeding, the court is not to find the case of the 
prosecution proved unless it is satisfied that it has been proved 
beyond reasonable doubt. 

(2)  In a criminal proceeding, the court is to find the case of a 
defendant proved if it is satisfied that the case has been proved on 
the balance of probabilities. 

 Miscellaneous VIC  In October 2010, Victoria Police released a revised version of its 
police manual.  A copy of the policy Interviewing Specific 

Categories of Person, which is subject to change and is updated 
regularly, relates to a broad range of people, including children. 
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Article 40 

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed;  

Youth Justice Act 

1992 

Part 1 'child' means 

(a)  a person who has not turned 17 years; or 

(b)  after a day fixed under section 6—a person who 
has not turned 18 years. 

The principal objectives of this Act are: 

(a)  to establish the basis for the administration of 
juvenile justice; and 

(b)  to establish a code for dealing with children who 
have, or are alleged to have, committed offences; and 

(c)  to provide for the jurisdiction and proceedings of 
courts dealing with children; and 

(d)  to ensure that courts that deal with children who 
have committed offences deal with them according 
to principles established under this Act; and 

(e)  to recognise the importance of families of 
children and communities, in particular Aboriginal 
and Torres Strait Islander communities, in the 
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(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 
guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 

provision of services designed to: 

(i)  rehabilitate children who commit offences; and 

(ii)  reintegrate children who commit offences into 
the community. 

Youth Justice Act 

1992 

QLD Schedule 1 

Charter of youth 
justice principles 

Schedule 1 of the Youth Justice Act 1992 articulates 
the Charter of youth justice principles which 
underlies the operation of the Act.  These principles 
outline the expectations for how young people, 
victims and families are dealt with by all youth 
justice responses and therefore should underpin all 
practice. 

1.  The community should be protected from 
offences. 

2.  The youth justice system should uphold the rights 
of children, keep them safe and promote their 
physical and mental wellbeing. 

3.  A child being dealt with under this Act should be: 

(a)  treated with respect and dignity, including while 
the child is in custody; and 

(b)  encouraged to treat others with respect and 
dignity, including courts, persons administering this 
Act and other children being dealt with under this 
Act. 
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competent, independent and impartial authority 
or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 
children are dealt with in a manner appropriate to 

4  Because a child tends to be vulnerable in dealings 
with a person in authority, a child should be given 
the special protection allowed by this Act during an 
investigation or proceeding in relation to an offence 
committed, or allegedly committed, by the child. 

5.  If a child commits an offence, the child should be 
treated in a way that diverts the child from the 
courts’ criminal justice system, unless the nature of 
the offence and the child’s criminal history indicate 
that a proceeding for the offence should be started. 

6.  A child being dealt with under this Act should 
have procedures and other matters explained to the 
child in a way the child understands. 

7.  If a proceeding is started against a child for an 
offence: 

(a)  the proceeding should be conducted in a fair, just 
and timely manner; and 

(b)  the child should be given the opportunity to 
participate in and understand the proceeding. 

8.  A child who commits an offence should be: 

(a)  held accountable and encouraged to accept 
responsibility for the offending behaviour; and 

(b)  dealt with in a way that will give the child the 
opportunity to develop in responsible, beneficial and 
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their well-being and proportionate both to their 
circumstances and the offence.  

 

socially acceptable ways; and 

(c)  dealt with in a way that strengthens the child’s 
family. 

9.  A victim of an offence committed by a child 
should be given the opportunity to participate in the 
process of dealing with the child for the offence in a 
way allowed by the law. 

10.  A parent of a child should be encouraged to 
fulfil the parent’s responsibility for the care and 
supervision of the child, and supported in the 
parent’s efforts to fulfil this responsibility. 

11.  A decision affecting a child should, if 
practicable, be made and implemented within a 
timeframe appropriate to the child’s sense of time. 

12.  A person making a decision relating to a child 
under this Act should consider the child’s age, 
maturity and, where appropriate, cultural and 
religious beliefs and practices. 

13.  If practicable, a child of Aboriginal or Torres 
Strait Islander background should be dealt with in a 
way that involves the child’s community. 

14.  Programs and services established under this Act 
for children should: 
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(a)  be culturally appropriate; and 

(b)  promote their health and self-respect; and 

(c)  foster their sense of responsibility; and 

(d)  encourage attitudes and the development of skills 
that will help the children to develop their potential 
as members of society. 

15.  A child being dealt with under this Act should 
have access to legal and other support services, 
including services concerned with advocacy and 
interpretation. 

16.  A child should be dealt with under this Act in a 
way that allows the child to be reintegrated into the 
community. 

17.  A child should be detained in custody for an 
offence, whether on arrest or sentence, only as a last 
resort and for the least time that is justified in the 
circumstances. 

18.  A child detained in custody should only be held 
in a facility suitable for children. 

19.  While a child is in detention, contacts should be 
fostered between the child and the community. 

20.  A child who is detained in a detention centre 
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under this Act: 

(a)  should be provided with a safe and stable living 
environment; and 

(b)  should be helped to maintain relationships with 
the child’s family and community; and 

(c)  should be consulted about, and allowed to take 
part in making, decisions affecting the child’s life 
(having regard to the child’s age or ability to 
understand), particularly decisions about: 

(i)  the child’s participation in programs at the 
detention centre; and 

(ii)  contact with the child’s family; and 

(iii)  the child’s health; and 

(iv)  the child’s schooling; and 

(d)  should be given information about decisions and 
plans about the child’s future while in the chief 
executive’s custody (having regard to the child’s age 
or ability to understand and the security and safety of 
the child, other persons and property); and 

(e)  should be given privacy that is appropriate in the 
circumstances including, for example, privacy in 
relation to the child’s personal information; and 
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(f)  should have access to dental, medical and 
therapeutic services necessary to meet the child’s 
needs; and 

(g)  should have access to education appropriate to 
the child’s age and development; and 

(h)  should receive appropriate help in making the 
transition from being in detention to independence. 

 Youth Justice Act 

1992 

QLD s7 In the Act, mention of a police officer starting a 

proceeding against a child for an offence includes: 

(a)  obtaining a warrant for the arrest of a child on a 
charge for an offence; and 

(b)  arresting a child for an offence without a 
warrant. 

 Youth Justice Act 

1992 

QLD Special provisions about policing and children 

   [s11] Police officer to consider alternatives to proceeding 
against child including: 

(a)  taking no action; or 
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(b)  administering a caution to the child; or 

(c)  referring the offence to a conference; or 

(d)  if the offence is a minor drugs offence within the 
meaning of the Police Powers and Responsibilities 

Act 2000 and the child may be offered an opportunity 
to attend a drug diversion assessment program under 
section 379 of that Act—offering the child that 
opportunity in accordance with that section. 

   [s12] A police officer starting a proceeding against a child 
for an offence, other than a serious offence, must 
start the proceeding by way of complaint and 
summons or notice to appear, unless otherwise 
provided under this Act.  

   [s13] A police officer may use the police officer’s power 
of arrest under the Police Powers and 

Responsibilities Act 2000, section 365(3), without a 
warrant, to arrest a child for an offence without 
regard to sections 11 and 12 only if the police officer 
believes on reasonable grounds that inter alia: 

(a)  the arrest is necessary; or 

(i)  to prevent a continuation or a repetition of the 
offence or the commission of another offence; or 

(ii)  to obtain or preserve, or prevent concealment, 
loss or destruction of, evidence relating to the 
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offence; or 

(iii)  to prevent the fabrication of evidence; or 

(iv)  to ensure the child’s appearance before a court. 

   [s18] (1)  A police officer who administers, or requests the 
administration of, a caution to a child must take steps 
to ensure that the child and the person present under 
section 16(2) understand the purpose, nature and 
effect of the caution. 

(2)  The steps that can be taken include, for example: 

(a)  personally explaining these matters to the child; 
and 

(b)  having some person with training or experience 
in the cautioning of children give the explanation; 
and 

(c)  having an interpreter or other person able to 
communicate effectively with the child give the 
explanation; and 

(d)  supplying an explanatory note in English or 
another language. 

   [Div 3] Concerns reference by police officer to coordinator 
for a youth justice conference [see Part 3] 
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   [Div 4] Concerns an application by police officer to a 
Children's Court magistrate for permission to take 
child’s identifying particulars, if a child has been 
charged, without being arrested, with an indictable 
offence or an offence against any of the following 
Acts that is an arrest offence: 

•  Criminal Code; 

•  Drugs Misuse Act 1986; 

•  Police Service Administration Act 1990; 

•  Regulatory Offences Act 1985; 

•  Summary Offences Act 2005; 

•  Weapons Act 1990; 

as well as the steps that must be followed in taking 
such particulars. 

   [s29(1)] In a proceeding for an indictable offence, a court 
must not admit into evidence against the defendant a 
statement made or given to a police officer by the 
defendant when a child, unless the court is satisfied a 
support person was present with the child at the time 
and place the statement was made or given. 

 Youth Justice Act 

1992 

Part 3 Concerns Youth Justice Conferences 

generally 
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   [s.30] The object of Part 3 is to establish a youth justice 
conference process for a child who admits 
committing an offence to a police officer or after a 
finding of guilt for an offence is made against the 
child before a court. 

(1)  The process allows the child, a victim of the 
offence and other concerned persons to consider or 
deal with the offence in a way benefiting all 
concerned. 

(2)  The process includes the following basic steps: 

(a)  a police officer or court refers the offence to a 
youth justice conference; and 

(b)  a convenor convenes the conference between the 
child and other concerned persons; and 

(c)  at the conference the offence is discussed and an 
agreement made on what must be done because of 
the offence. 

 Youth Justice Act 

1992 

QLD Part 4 Part 4 concerns proceedings generally started by 
complaint and summons (including the procedures 
that must be followed - not all of which are 
summarised below). 



 

Legal\308243214.3  85 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ State Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

   [s42(1)] A proceeding against a child for an offence, other 
than a serious offence, must be started by way of 
complaint and summons.  However, s42(1) does not 
affect: 

(a)  the charging of a child under the Justices Act 

1886, section 42(1A); or 

(b)  the arrest of a child for escaping from lawful 
custody or who is unlawfully at large; or  

(c)  a proceeding against a child on an indictment. 

   [s46(1)] Subject to subsection (2), a Children's Court 
magistrate may hear and determine a proceeding 
against a child in relation to a complaint and 
summons for a simple offence in the absence of the 
child in the way set out in the Justices Act 1886, part 
6. 

   [s46(2)] Under subsection (1), the only sentence order a 
Children's Court magistrate may make against a child 
in the child’s absence is an order imposing a fine, 
and then only if the child has indicated in writing to 
the court that the child has a capacity to pay a fine of 
a specified amount that is equal to or greater than the 
fine ordered to be paid. 

 Youth Justice Act 

1992 

QLD Part 5 Part 5 concerns bail and custody of children 
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   [s47(1)] Subject to the Youth Justice Act 1992, the Bail Act 

1980 applies in relation to a child charged with an 
offence. 

   [s48(1)] This section applies to a court or police officer in 
making any of the following decisions relating to a 
child in custody in connection with a charge of an 
offence: 

(a) whether to release the child or keep the child in 
custody; or 

(b)  if releasing the child, whether to release the child 
without bail or grant bail to the child; or 

(c)  if the child is being, or has been, granted bail, the 
conditions that should apply to the grant of bail. 

   [s48(2)] The court or officer must consider the need to ensure 
that, if the child is released: 

(a)  the child will surrender into custody in 
accordance with the bail or the conditions of the 
release, whichever is relevant; and 

(b)  while on release, the child will not: 

(i)  commit an offence; or 

(ii)  endanger anyone’s safety or welfare; or 

(iii)  interfere with a witness or otherwise obstruct 
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the course of justice, whether for the child or anyone 
else. 

   [s48(3)] The court or officer must have regard to any of the 
following matters of which the court or officer is 
aware: 

(a)  the nature and seriousness of the offence; or 

(b)  the child’s character, criminal history and other 
relevant history, associations, home environment, 
employment and background; or 

(c)  the history of any previous grants of bail to the 
child; or 

(d)  the strength of the evidence against the child 
relating to the offence; or 

(e)  if the child is an Aboriginal or Torres Strait 
Islander person—any submissions made by a 
representative of the community justice group in the 
child’s community, including, for example, about: 

(i)  the child’s relationship to the child’s community; 
or 

(ii)  any cultural considerations; or 

(iii)  any considerations relating to programs and 
services established for offenders in which the 
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community justice group participates; and 

(e)  any other relevant matter. 

   [s49(1)] Subject to the Act, a child who is arrested on a 
charge of an offence must be brought promptly 
before the Children's Court to be dealt with 
according to law. 

   [s54(1)] Until brought before a court, a child arrested on a 
charge of an offence or a warrant issued under this 
Act who is not released from custody must be held in 
the custody of: 

(a)  the commissioner of the police service; or 

(b)  the chief executive in accordance with 
arrangements mentioned in subsection (2). 

   [s54(2)] The commissioner of the police service must make 
arrangements with the chief executive for an arrested 
child wherever practicable to be placed in a detention 
centre until brought before a court. 

   [s59(1)] Subject to Part 5 of the Act, a Children's Court judge 
may: 

(a)  grant bail to a child held in custody on a charge 
of an offence; or 

(b)  enlarge, vary or revoke bail granted to a child in, 
or in connection with, a criminal proceeding within 
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the meaning of the Bail Act 1980; 

whether or not the child has appeared before the 
Children's Court judge in, or in connection with, the 
offence or criminal proceeding. 

 Youth Justice Act 

1992 

 Part 6 Part 6 Concerns  jurisdiction and proceedings 

before a Court 

   [s60] The Youth Justice Act 1992 does not affect the 
jurisdiction a court has apart from the Act in relation 
to a child charged with an offence, unless the Act 
otherwise provides. 

   [s61] The Mental Health Act 2000 applies to a child 
charged with an offence as it applies to an adult. 

   [s62] Sets out the jurisdiction of a Children's Court judge. 

   [s64] All proceedings under the Justices Act 1886 for the 
hearing and determination of charges against 
children for offences, including committal 
proceedings, must be heard and determined before a 
Children's Court magistrate.  A Children's Court 
magistrate has jurisdiction to hear and determine the 
proceedings. 

   [s66(1)] Subject to subsections 66(2) and 66(3), for the 
purposes of the powers and jurisdiction of a 
Children's Court conferred by the Youth Justice Act 

1992, the provisions of the Criminal Code, Justices 
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Act 1886 and other Acts apply to: 

(a)  the institution and conduct of a proceeding 
before a Children's Court; and 

(b)  the exercise by a Children's Court of its powers 
and jurisdiction; and 

(c)  the enforcement of an order made by a Children's 
Court. 

[s69] The presence of parent is generally required 
when the child appears before a court charged with 
an offence. 

   [s72] (1)  In a proceeding before a court in which a child is 
charged with an offence, the court must take steps to 
ensure, as far as practicable, that the child and any 
parent of the child present has full opportunity to be 
heard and participate in the proceeding. 

(2)  Without limiting subsection (1), the court must 
ensure that the child and parent understand, as far as 
practicable: 

(a)  the nature of the alleged offence, including the 
matters that must be established before the child can 
be found guilty; and 

(b)  the court’s procedures; and 
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(c)  the consequences of any order that may be made. 

(3)  Examples of the steps a court may take are: 

(a)  directly explaining these matters in court to the 
child and parent; and 

(b)  having some appropriate person give the 
explanation; and 

(c)  having an interpreter or another person able to 
communicate effectively with the child and parent 
give the explanation; and 

(d)  causing an explanatory note in English or 
another language to be supplied to the child and 
parent. 

   [s79] If a child appears before a court charged with an 
indictable offence but is not represented by a lawyer, 
the court may proceed with a hearing and 
determination only if it is satisfied that the child: 

(a)  has had reasonable opportunity to obtain 
representation by a lawyer; and 

(b)  has decided not to be represented by a lawyer. 

 Youth Justice Act 

1992 

QLD Part 6  
Division 9 

Part 6 concerns appeal and review 
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   [s114] Appeals Generally 

Other than as expressly provided by this Part 6, Part 
6 does not affect the right of any person to appeal, or 
apply for leave to appeal, under the Criminal Code or 
otherwise against the order of a court or judicial 
officer. 

   [s116] Appeals to Court of Appeal 

The Criminal Code, chapter 67, relating to appeals or 
applications for leave to appeal [to the Court of 
Appeal] applies, with necessary modifications and 
any prescribed modifications: 

(a)  in relation to a finding of guilt or order made in a 
proceeding against a child for an offence as it applies 
in relation to a conviction or order made in a 
proceeding against an adult for an offence; and 

(b)  in relation to a proceeding before a Children's 
Court magistrate as it applies to a proceeding before 
a Magistrates Court; and 

(c)  in relation to a proceeding before a Children's 
Court judge, sitting with or without a jury, as it 
applies in relation to a proceeding before the District 
Court. 

   [s117] Appeals to Children's Court judge 
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(1)  The Justices Act 1886, part 9, division 1, applies 
in relation to an order made by justices dealing 
summarily with a child charged with an offence, 
subject to subsections (2) to (4). 

(2)  To appeal under the division, an aggrieved 
person must appeal to the Children's Court judge. 

(3)  All relevant references to a District Court judge 
are taken for the purpose to be references to the 
Children's Court judge. 

(4)  A District Court judge does not have jurisdiction 
to hear and decide the appeal. 

   [s118] Reviews of sentences by Children's Court judge 

A Children's Court judge on application may review 
a sentence order made by a Children's Court 
magistrate. 

   [s128] Mistake in exercise of jurisdiction 

(1)  If a court has: 

(a) made a finding or order in relation to a child that 
is not in accordance with the law; or 

(b)  failed to make a finding or order in relation to a 
child that the court legally should have made; or 

(c)  made a finding or order in relation to a child 
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decided on a clear factual error of substance; 

the court, whether or not differently constituted, may 
reopen the proceeding. 

 Youth Justice Act 

1992 

QLD Part 7 Part 7 concerns the sentencing of a child 

   [s149] A court that sentences a child for an offence must 
sentence the child under Part 7. 

   [s150(1)] In sentencing a child for an offence, a court must 
have regard to: 

(a)  subject to this Act, the general principles 
applying to the sentencing of all persons; and 

(b)  the youth justice principles; and 

(c)  the special considerations stated in subsection 
(2); and 

(d)  the nature and seriousness of the offence; and 

(e)  the child’s previous offending history; and 

(f)  any information about the child, including a pre-
sentence report, provided to assist the court in 
making a determination; and 

(g)  if the child is an Aboriginal or Torres Strait 
Islander person—any submissions made by a 



 

Legal\308243214.3  95 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ State Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

representative of  the community justice group in the 
child’s community that are relevant to sentencing the 
child, including, for example: 

(i)  the child’s relationship to the child’s community; 
or 

(ii)  any cultural considerations; or 

(iii)  any considerations relating to programs and 
services established for offenders in which the 
community justice group participates; and 

(h)  any impact of the offence on a victim, including 
harm mentioned in information relating to the victim 
given to the court under the Victims of Crime 

Assistance Act 2009, section 15; and 

(i) a sentence imposed on the child that has not been 
completed; and 

(j)  a sentence that the child is liable to have imposed 
because of the revocation of any order under this Act 
for the breach of conditions by the child; and 

(k)  the fitting proportion between the sentence and 
the offence. 

   [s150(2)] Special considerations are that: 

(a)  a child’s age is a mitigating factor in determining 
whether or not to impose a penalty, and the nature of 
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a penalty imposed; and 

(b)  a non-custodial order is better than detention in 
promoting a child’s ability to reintegrate into the 
community; and 

(c)  the rehabilitation of a child found guilty of an 
offence is greatly assisted by: 

(i)  the child’s family; and 

(ii)  opportunities to engage in educational programs 
and employment; and 

(d)  a child who has no apparent family support, or 
opportunities to engage in educational programs and 
employment, should not receive a more severe 
sentence because of the lack of support or 
opportunity; and 

(e)  a detention order should be imposed only as a 
last resort and for the shortest appropriate period. 

   [s150(3)] In sentencing a child for an offence, a court may 
receive any information it considers appropriate to 
enable it to impose the proper sentence or make a 
proper order in connection with the sentence. 

   [s150(4)] If required by the court for subsection (1)(g), the 
representative must advise the court whether: 

(a)  any member of the community justice group that 
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is responsible for the submission is related to the 
offender or the victim; or 

(b)  there are any circumstances that give rise to a 
conflict of interest between any member of the 
community justice group that is responsible for the 
submission and the child or victim. 

   [s156] If a court sentencing a child for an offence considers: 

(a)  that it is appropriate to make both of the orders 
that the child pay: 

(i)  an amount by way of compensation or restitution; 
and 

(ii)  an amount by way of fine; and 

(b)  that the child has insufficient resources to pay 
both amounts; 

the court must give preference to ordering the child 
to pay only the compensation or restitution amount. 

   [s158] (1)  When making an order sentencing a child for an 
offence a court must take steps to ensure that the 
child understands: 

(a)  the purpose and effect of the order; and 

(b)  the consequences (if any) that may follow if the 
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child fails to comply with the order. 

(2)  Examples of the steps a court may take are: 

(a)  directly explaining these matters in court to the 
child; or 

(b)  having some appropriate person give the 
explanation; or 

(c)  having an interpreter or other person able to 
communicate effectively with the child give the 
explanation; or 

(d)  causing an explanatory note in English or 
another language to be supplied to the child. 

   [s175(1)] When a child is found guilty of an offence before a 
court, the court may: 

(a)  reprimand the child; or 

(b)  order the child to be of good behaviour for a 
period not longer than 1 year; or 

(c)  order the child to pay a fine of an amount 
prescribed under an Act in relation to the offence; or 

(d)  subject to subsection (2), order the child to be 
placed on probation for a period not longer than: 

(i)  if the court is not constituted by a judge - 1 year; 
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or 

(ii) if the court is constituted by a judge and section 
176 does not apply - 2 years; or 

(e)  subject to subsection (2), if the child has attained 
the age of 13 years at the time of sentence—order the 
child to perform unpaid community service for a 
period not longer than: 

(i)  if the child has not attained the age of 15 years at 
the time of sentence—100 hours; or 

(ii)  if the child has attained the age of 15 years at the 
time of sentence—200 hours; or 

(f)  if the child has not attained the age of 13 years at 
the time of sentence, make an intensive supervision 
order for the child for a period of not more than 6 
months; or 

(g)  order that the child be detained for a period not 
more than: 

(i)  if the court is not constituted by a judge—1 year; 
or 

(ii)  if the court is constituted by a judge and section 
176 does not apply—the shorter period of the 
following: 

(A)  half the maximum term of imprisonment that an 
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adult convicted of the offence could be ordered to 
serve; 

(B)  5 years. 

(2)  An order of the following type may only be 
made against a child found guilty of an offence of a 
type that, if committed by an adult, would make the 
adult liable to imprisonment: 

(a)  a probation order under subsection (1)(d); 

(b)  a community service order; 

(c)  an intensive supervision order. 

(3)  A court may make an order for a child’s 
detention under subsection (1)(g) with or without a 
conditional release order under section 220. 

(4)  s175 has effect subject to the Children's Court 

Act 1992. 

   [s181] A court that makes a sentence order against a child 
for an offence under section 175 or 176, in addition 
to the order, may make 1 or more of the following 
orders: 

(a)  an order allowed by division 11 requiring the 
child: 
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(i)  to make restitution of property; or 

(ii)  to pay compensation of not more than an amount 
equal to 20 penalty units for loss to property; or 

(iii)  to pay compensation for injury suffered by 
another person; 

(b)  an order allowed by division 13; 

(c)  an order allowed by division 14. 

   [s183] Other than under s183, a conviction is not to be 
recorded against a child who is found guilty of an 
offence. 

   [s184(1)] In considering whether or not to record a conviction, 
a court must have regard to all the circumstances of 
the case, including: 

(a)  the nature of the offence; and 

(b)  the child’s age and any previous convictions; and 

(c)  the impact the recording of a conviction will 
have on the child’s chances of: 

(i)  rehabilitation generally; or 

(ii)  finding or retaining employment. 

   [s207(1)] In considering whether or not to record a conviction, 
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a court must have regard to all the circumstances of 
the case, including: 

(a)  the nature of the offence; and 

(b)  the child’s age and any previous convictions; and 

(c)  the impact the recording of a conviction will 
have on the child’s chances of: 

(i)  rehabilitation generally; or 

(ii)  finding or retaining employment. 

   [s208] A court may make a detention order against a child 
only if the court, after: 

(a)  considering all other available sentences; and 

(b)  taking into account the desirability of not 
holding a child in detention; 

is satisfied that no other sentence is appropriate in 
the circumstances of the case. 

   [s210] Subject to this Act, a child who is sentenced to serve 
a period of detention must serve the period of 
detention in a detention centre. 

   [s227(1)] Unless a court makes an order, a child sentenced to 
serve a period of detention must be released from 
detention after serving 70% of the period of 
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detention. 

 Youth Justice Act 

1992 

QLD Part 8 Part 8 is entitled 'Detention Administration' 

   [s261] The Corrective Services Act 2006 does not apply to a 
child, unless the Youth Justice Act 1992 expressly 
applies that Act to a child in particular 
circumstances. 

   [s262] The Governor in Council may, by regulation: 

(a)  establish detention centres and other places for 
the purposes of this Act; and 

(b)  determine the purpose for which a place (other 
than a detention centre) may be used; and 

(c)  name a detention centre or other place. 

   [s263(3)] In relation to each detention centre, the chief 
executive is responsible for: 

(a)  providing services that promote the health and 
wellbeing of children detained at the centre; and 

(b)  promoting the social, cultural and educational 
development of children detained at the centre; and 

(c)  maintaining discipline and good order in the 
centre; and 
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(d)  maintaining the security and management of the 
centre. 

   [s267(1)] The chief executive must ensure that, as soon as 
practicable after a child is admitted to a detention 
centre, the child is given a document containing the 
following information: 

(a)  the rules governing the facility; 

(b)  the child’s rights and responsibilities under the 
youth justice principles; 

(c)  how, and to whom, the child may make a 
complaint about a matter relating to the detention; 

(d)  how the child can access legal services during 
the detention; 

(e)  the obligation on a detention centre employee 
under section 268 to report any harm the child 
suffers during the detention; 

(f)  any other information the chief executive 
considers appropriate. 

   [s275] The chief executive must ensure that, if a child 
detained in a detention centre asks the chief 
executive or a detention centre employee for help in 
gaining access to a lawyer, the child is given the help 
that is reasonable in the circumstances. 
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 Children's Court 

Act 

1992 

QLD  This Act establishes the Children's Court.  
Magistrates Court matters involving juveniles 
(people under the age of 17) are dealt with in a 
special court known as Children's Court (CCQ).  
CCQ matters are heard in a closed court.  This means 
only those directly involved in the case may be 
present and no one is permitted to publish any 
information which can be used to identify the 
defendant.  CCQ matters include: 

Youth Justice – proceedings involving juveniles who 
commit or are alleged to have committed offences  

Child protection – proceedings relating to 
applications by the Department of Child Safety 
regarding the protection of children from harm  

Applications to dispense with consent of parent to 
adoption – proceedings where a parent’s identity is 
unknown or they cannot reasonably be found.  

Specific matters involving juveniles can also be 
heard in the District Court by the CCQ.  

 Police Powers and 

Responsibilities Act 

2000 

Chapter 15 

Powers and 
responsibilit
ies 

relating to 
investigatio

Division 6 

Cautioning and 
rights of persons 

[s433] 

(1)  This section applies if a police officer reasonably 
suspects a relevant person is unable, because of 
inadequate knowledge of the English language or a 
physical disability, to speak with reasonable fluency 
in English. 

(2)  Before starting to question the person, the police 
officer must arrange for the presence of an interpreter 



 

Legal\308243214.3  106 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ State Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

ns 

and 
questioning 
for 

indictable 

offences 

and delay the questioning or investigation until the 
interpreter is present. 

(3)  In this section: 

'Investigation' means the process of using 
investigative methodologies, other than 
fingerprinting, searching or taking photos of the 
person, that involve interaction by a police officer 
with the person, for example, an examination or the 
taking of samples from the person. 

 Police Powers and 

Responsibilities Act 

2000 

Chapter 17 
Forensic 
procedures 

Part 8 Matters 
relating to 
performing 
forensic 
procedures 

[s512] 

(1)  This section applies if a police officer reasonably 
suspects a relevant person is unable, because of an 
inadequate knowledge of the English language or a 
physical disability, to speak with reasonable fluency 
in English. 

(2)  Before a qualified person performs a forensic 
procedure under a forensic procedure consent or a 
forensic procedure order, the police officer must 
arrange for the presence of an interpreter and delay 
performing the procedure until the interpreter is 
present. 

 Penalties and 

Sentences Act 1992 

 [s6] This Act does not apply to: 

(a)  a child within the meaning of the Youth Justice 

Act 1992; or 

(b)  a Children's Court; 
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except to the extent allowed by the Youth Justice Act 

1992. 

 Evidence Act 1977 QLD [s9E] Principles for dealing with a child witness 

(1)  Because a child tends to be vulnerable in 
dealings with a person in authority, it is the 
Parliament’s intention that a child who is a witness in 
a proceeding should be given the benefit of special 
measures when giving the child’s evidence. 

(2)  The following general principles apply when 
dealing with a child witness in a proceeding: 

(a)  the child is to be treated with dignity, respect and 
compassion; 

(b)  measures should be taken to limit, to the greatest 
practical extent, the distress or trauma suffered by 
the child when giving evidence; 

(c)  the child should not be intimidated in cross-
examination; and 

(d)  the proceeding should be resolved as quickly as 
possible. 

(3) In this section: 

'child' means a child under 16 years. 

Note:  The Evidence Act 1977 (Qld) does not have a 
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section which is in the same terms as s141 of the 
Evidence Act 1995 (Cth), however, there is no doubt 
that in Queensland, the prosecution has to prove its 
case beyond reasonable doubt: cf. R v Morrison 
[1998] QCA 162 per Pincus JA and Fryberg J. 
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ARTICLE 40:   

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed;  

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 

Bail Act (SA) 1985  State 
(SA) 

s 3 s3 - Interpretation 

'child' means a person who was, on the day on which an 
offence was allegedly committed by that person, under the 
age of 18 years. 

  s3A(1)(b) s3A - Serious and organised crime suspects 

(1)  A bail authority may determine that a person is a serious 
and organised crime suspect for the purposes of this Act if the 
bail authority is satisfied, on application by the Crown, that: 

.... 

(b)  the person was not, at the time of the alleged offence, a 
child; and 

... 

  s4 s4 - Eligibility for bail (s4(1)(a)(ii)) 

A child who has been taken into custody on suspicion of 
having committed an offence is eligible for release on bail 
under this Act. 

  s6 s6 - Nature of bail agreement (s6(1) and (1a)) 

(1)  A bail agreement with a person who has been charged 
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guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 
competent, independent and impartial authority 

with, or convicted of, an offence is an agreement under which 
that person makes an undertaking to the Crown: 

(a)  subject to any directions in the agreement to the contrary, 
to be present throughout all proceedings: 

(i)  where the person has not been convicted of the offence 
relating to any preliminary examination of the charge and to 
the hearing and determination of the charge; 

(ii)  where the person is convicted of the offence relating to 
sentencing and to any appeal from, or review of, the 
conviction or any sentence; and 

(b)  to comply with any conditions as to the person's conduct 
while on bail stipulated in the agreement; and 

(c)  if the agreement so provides to forfeit to the Crown a sum 
stipulated in the agreement if the person fails, without proper 
excuse, to comply with a term or condition of the agreement. 

(1a)  For the purposes of subsection (1): 

(a)  a child who has been arrested on suspicion of having 
committed an offence will, for so long as no charge is 
actually laid against the child, be taken to have been charged 
with that suspected offence so that a bail agreement could be 
entered into; 

(b)  if the child is not charged with that suspected offence 
(referred to in (a) above) but with some other offence arising 
out of the same circumstances as that suspected offence, any 
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or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 
children are dealt with in a manner appropriate to 

bail agreement entered into by the child relates to that other 
offence. 

  s8 s8 - Form of application (i.e. applications for release on 

bail) - (s8(2a)) 

Where the eligible person is a child, a request may be made 
(on behalf of the child) by a guardian of the child to the 
person who has the custody of the child to: 

(a)  afford such assistance as the child reasonably requires to 
complete a written application for release on bail; and 

(b)  if the custodian is not a bail authority transmit the 
application as soon as practicable to a bail authority. 

  s13 s13 - Procedure on arrest (s13(1)(b), (2), (3) and (4)) 

Where a member of the police force arrests a child who is, 
upon arrest, eligible to apply for release on bail, the member 
of the police force must ensure that the arrested child and any 
guardian who is present, receives: 

(i)  a written statement, in the prescribed form, explaining 
how, and to what authorities, an application for release on 
bail may be made under this Act; and 

(ii)  the appropriate form for making an application for 
release on bail. 

An eligible person who is a child and has applied 
unsuccessfully to a member of the police force for release on 
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their well-being and proportionate both to their 
circumstances and the offence.  

bail must, if the child or a guardian so requests, be brought as 
soon as practicable before the Youth Court of South Australia 
for the purpose of making an application for release on bail 
and in any event not later than 4 p.m. on the next working 
day following the day of arrest. 

The Youth Court of South Australia before whom a child is 
must inquire whether that child desires to apply for release on 
bail and, if the child to whom the inquiry is directed answers 
affirmatively, the authority must afford the child a reasonable 
opportunity to apply for release on bail. 

  s14 s14 - Review of decisions of bail authorities 

A decision of a bail authority (not being the Supreme Court) 
is subject to review.  A review may be carried out on the 
application of (i) the Crown, (ii) the person applying for 
release on bail or, (iii) where the person applying for release 
on bail is a child, the child or a guardian of the child: 

(a)  by the Supreme Court; or 

(b)  where the decision subject to review is a decision of a 
member of the police force or a court constituted of justices 
by a magistrate. 

  s15 s15 - Telephone review 

(1)  Subject to this section, where: 

(a)  an application for release on bail is made to a member of 
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the police force or a court constituted of justices; and 

(b)  the applicant is dissatisfied with the decision made on the 
application; and 

(c)  there is no magistrate in the vicinity immediately 
available to review the decision, 

the member of the police force or the justices who made the 
decision must, on the written application of the applicant or, 
where the applicant is a child, on the written application of 
the child or a guardian of the child, contact a magistrate by 
telephone for the purpose of having the decision reviewed. 

(2)  Where a magistrate is contacted under subsection (1), the 
following provisions apply: 

(a)  the magistrate must make such inquiries as the magistrate 
thinks necessary to satisfy himself or herself of the 
genuineness of the application for review; and 

(b)  the member of the police force or justices who made the 
decision must explain to the magistrate: 

(i)  the circumstances of the application for bail; and 

(ii)  the nature of the decision made on the application; and 

(iii)  the reasons for that decision; and 

(c)  the magistrate must then speak with the person who 
applied for the bail or any legal practitioner representing or 
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assisting that person, and any other person who may be 
present and who may, in the opinion of the magistrate, assist 
in explaining the circumstances of the particular case, for the 
purpose of ensuring that the magistrate is fully informed: 

(i)  of the grounds and circumstances of the application for 
bail; and  

(ii)  of the reasons for the applicant's dissatisfaction with the 
decision taken on the application; and 

(iii)  where the applicant is a child—of the circumstances of 
the child; and 

(d)  if the decision that is the subject of the review was made 
by justices—the magistrate must then speak with the member 
of the police force who appeared before the justices and 
opposed the application for bail (if he or she is present and 
wishes to speak in relation to the application for review); and 

(e)  the magistrate must then advise the member of the police 
force or justices who made the original decision of the 
decision on review, and bail must then be granted or refused 
in accordance with that decision. 

  s15A 15A - Review of magistrate's decision by Supreme Court 

(1)  Subject to this section, a decision of a magistrate on a 
review of a decision of a bail authority is subject to review by 
the Supreme Court. 

(2)  A review may be carried out under this section on the 
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application of the Crown, the person applying for release on 
bail or, where the person applying for release on bail is a 
child, the child or a guardian of the child. 

(3) A review under this section may only occur with the 
permission of the Supreme Court (which should only be 
granted where it appears that there may have been some error 
of law or fact). 

Child Sex Offenders 

Registration Act 

State 
(SA) 

s4 s4 - Interpretation 

'child' means a person under the age of 18 years 

  s6 s6 - Who is a registrable offender? 

A person is not a registrable offender merely because he or 
she while a child committed a class 1 or class 2 offence for 
which he or she has been sentenced. 

A class 1 or class 2 offence is listed in Schedule 1 of this Act. 

  s9 s9 - Child sex offender registration order 

A court may, on sentencing a person for a class 1 or class 2 
offence committed while the person was a child order that the 
person comply with the reporting obligations of this Act. 

The court may only make an order under this section if, after 
taking into account any matter that it considers appropriate, it 
is satisfied that the person poses a risk to the sexual safety of 
any child or children. 
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  s22 s22 - How report is to be made 

... 

(2)  A registrable offender may make any other report that he 
or she is required to make by attending in person or by 
making the report in another way permitted by the 
Commissioner or the regulations, either generally or in a 
particular case. 

... 

(4)  If a registrable offender attending in person is a child or 
has a disability that renders it impossible or impracticable for 
him or her to make the report, the registrable offender will, 
nevertheless, be taken to make the report if: 

(a)  in the case of a registrable offender who is a child, a 
parent or guardian of the child or, if neither a parent nor 
guardian is available, an adult who knows, and is 
accompanying, the registrable offender makes the report (so 
far as is reasonably possible) on the registrable offender's 
behalf; or 

(b)  in the case of a registrable offender who is an adult who 
has a disability—a parent, guardian, carer or other adult 
person nominated by the registrable offender who is 
accompanying the registrable offender makes the report (so 
far as is reasonably possible) on the registrable offender's 
behalf. 

(5)  Similarly, if a registrable offender who is permitted, in 
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accordance with subsection (2), to make a report otherwise 
than by attending in person is a child or has a disability that 
renders it impossible or impracticable for him or her to make 
the report, the registrable offender will, nevertheless, be taken 
to make the report if: 

(a)  in the case of a registrable offender who is a child, a 
parent or guardian of the child or, if neither a parent nor 
guardian is available, an adult who knows the registrable 
offender makes the report (so far as is reasonably possible) 
on the registrable offender's behalf; or 

(b)  in the case of a registrable offender who is an adult who 
has a disability—a parent, guardian, carer or other adult 
person nominated by the registrable offender makes the 
report (so far as is reasonably possible) on the registrable 
offender's behalf. 

  s23 s23 - Right to privacy and support when reporting 

A person making a report under this Part at a police station or 
a place approved by the Commissioner: 

(a)  is entitled to make the report out of the hearing of 
members of the public; and 

(b)  is entitled to be accompanied by a support person of his 
or her own choosing and, in the case of a child, must be 
accompanied by a parent or guardian of the child or, if 
neither a parent or guardian is available, an adult who knows 
the registrable offender. 
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  s26 s26 - Power to take fingerprints or finger scan 

(1)  A police officer receiving a report made in person under 
this Part may take, or may cause to be taken by a person 
authorised by him or her, the fingerprints or a finger scan of 
the registrable offender if not reasonably satisfied as to the 
identity of the registrable offender after the police officer has 
examined all the material relating to identity provided or 
presented to him or her by, or on behalf of, the registrable 
offender. 

(2)  A police officer may only take, or cause to be taken, the 
fingerprints or a finger scan of a child under subsection (1) if 
the child is accompanied by his or her parent or guardian or, 
if neither a parent nor guardian is available, an adult who 
knows the child. 

  s27 s27 - Power to take photographs 

(1)  A police officer receiving a report made in person under 
this Part may take, or may cause to be taken by a person 
authorised by him or her, photographs of the registrable 
offender. 

(2)  A police officer may only take, or cause to be taken, 
photographs of a child under subsection (1) if the child is 
accompanied by his or her parent or guardian or, if neither a 
parent nor guardian is available, an adult who knows the 
child. 

  s66(4) s66 - Offence to fail to disclose charges 
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(1)  A person engaged in child-related work (including work 
under a contract for services) who is charged with a class 1 or 
class 2 offence must disclose the charge to his or her 
employer within 7 days after becoming aware of the filing of 
the charge or, in the case of a charge that is pending 
immediately before the commencement of this subsection, 
within 7 days after that commencement. 

Maximum penalty: $5 000. 

(2)  A person who applies for work (including work under a 
contract for services) that is child-related work and against 
whom there is a pending charge of a class 1 or class 2 offence 
must disclose the charge to his or her prospective employer at 
the time of making the application. 

Maximum penalty: $5 000. 

(3)  A person who has (whether before or after the 
commencement of this subsection) applied for work 
(including work under a contract for services) that is child-
related work and who, while the application is still current, is 
charged with a class 1 or class 2 offence must disclose the 
charge to his or her prospective employer within 7 days after 
becoming aware of the filing of the charge or, in the case of a 
charge that is pending immediately before the 
commencement of this subsection, within 7 days after that 
commencement. 

Maximum penalty: $5 000. 

(4)  This section does not apply in relation to a charge of a 
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class 1 or class 2 offence that was allegedly committed by a 
person while he or she was a child. 

Criminal Law 

(Sentencing) Act 

(SA) 1988 

State 
(SA) 

s3  s3 - Interpretation 

'youth' has the same meaning as in the Young Offenders Act 

1993 (see relevant row below - i.e. 'youth' means a person of 
or above the age of 10 years but under the age of 18 years 
and, in relation to proceedings for an offence or detention in a 
training centre, includes a person who was under the age of 
18 years on the date of the alleged offence). 

'Youth Court' means the Youth Court of South Australia. 

  s3A s3A - Application of Act to youths 

(1)  Subject to any provision of this Act to the contrary, this 
Act applies in relation to the sentencing of a youth and the 
enforcement of a sentence against a youth. 

(2)  However, in the event of conflict between a provision of 
this Act and a provision of the Young Offenders Act 1993 or 
the Youth Court Act 1993, the latter provision prevails to the 
extent of that conflict. 

(3)  In applying a provision of this Act to a youth who is 
being or has been dealt with as a youth (ie, not as an adult): 

(a)  a reference to imprisonment is to be read as a reference to 
detention; 

(b)  a reference to a warrant of commitment is to be read as 
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an order for detention; 

(c)  a reference to a prison is to be read as a reference to a 
training centre; 

(d)  a reference to the CEO is to be read as a reference to the 
chief executive of the administrative unit of the Public 
Service that is, under a Minister, responsible for the 
administration of the Family and Community Services Act 

1972; 

(e)  a reference to a community corrections officer is to be 
read as a reference to a person authorised (individually or by 
class) by the Minister for Family and Community Services to 
exercise the powers of a community corrections officer in 
relation to youths; 

(f)  a reference to a bond, or to entering into a bond, is to be 
read as a reference to an order under section 26 of the Young 

Offenders Act 1993, or to becoming subject to such an order; 
and 

(g)  a reference to a probationer is to be read as a reference to 
a youth the subject of such an order. 

  s20B s20B - Declaration that person is serious repeat offender 

(1)  A person is liable to be declared a serious repeat offender 
if the following conditions apply: 

(a)  the person (whether as an adult or as a youth): 
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(i)  has committed on at least 3 separate occasions an offence 
to which this Division applies (whether or not the same 
offence on each occasion); and  

(ii)  has been convicted of those offences; or 

(b) the person (whether as an adult or as a youth): 

(i)  has committed on at least 2 separate occasions a serious 
sexual offence against a person or persons under the age of 
14 years (whether or not the same offence on each occasion); 
and 

(ii)  has been convicted of those offences. 

(3)  If a court convicts a person of a serious offence, and the 
person is liable, or becomes liable as a result of the 
conviction, to a declaration that he or she is a serious repeat 
offender, the court: 

(a)  must consider whether to make such a declaration; and 

(b)  if of the opinion that the person's history of offending 
warrants a particularly severe sentence in order to protect the 
community - should make such a declaration. 

(4)  If a court convicts a person of a serious offence, and the 
person is declared (or has previously been declared) to be a 
serious repeat offender: 

(a)  the court is not bound to ensure that the sentence it 
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imposes for the offence is proportional to the offence; and 

(b)  any non-parole period fixed in relation to the sentence 
must be at least four-fifths the length of the sentence. 

  s20C s20C - Declaration that youth is recidivist young offender 

A youth is liable to be declared a recidivist young offender if 
the following conditions apply: 

(a) the youth: 

(i)  has committed on at least 3 separate occasions an offence 
(whether or not the same offence on each occasion); and (ii) 
has been convicted of those offences; or 

(b) the youth:  

(i) has committed on at least 2 separate occasions a serious 
sexual offence against a person or persons under the age of 
14 years (whether or not the same offence on each occasion); 
and  

(ii)  has been convicted of those offences. 

If a court convicts a youth of a serious offence, and the youth 
is declared (or has previously been declared) to be a recidivist 
young offender: 

(a)  the court is not bound to ensure that the sentence it 
imposes for the offence is proportional to the offence (but, in 
the case of the Youth Court, the limitations relating to a 
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sentence of detention under section 23 of the Young 

Offenders Act 1993 apply to the sentence that may be 
imposed by the Youth Court on the recidivist young 
offender); and 

(b)  any non-parole period fixed in relation to the sentence 
must be at least four-fifths the length of the sentence. 

  s21 s21 - Application 

(1)  Subject to subsection (2), this Division (i.e. Sentences of 

indeterminate duration) does not apply in relation to a 
youth. 

(2)  The Supreme Court may exercise its powers under 
section 23 in relation to a youth who is sentenced as an adult 
pursuant to the Young Offenders Act 1993. 

  s23 s23 - Offenders incapable of controlling, or unwilling to 

control, sexual instincts 

As stated above, the Supreme Court may exercise its powers 
under this section in relation to a youth who is sentenced as 
an adult pursuant to the Young Offenders Act 1993. 

The Supreme Court will direct at least 2 legally qualified 
medical practitioners nominated by the Court to inquire into 
the mental condition of a person to whom this section applies 
and report to the Court on whether the person is incapable of 
controlling, or unwilling to control, his or her sexual 
instincts.   



 

Legal\308243214.3  125 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

The Court, after considering the medical practitioners' reports 
and any relevant evidence or representations that the person 
may desire to put to the Court, may be satisfied that the order 
for detention is appropriate.  If the order of detention is in 
addition to a sentence of imprisonment, the detention will 
commence on the expiration of the term of imprisonment, or 
of all terms of imprisonment that the person is liable to serve. 

A person  (under 18 years of age) detained in custody under 
this section will be detained in such institution (not being a 
prison) as the Minister for Family and Community Services 
from to time directs.   

  s27 s27 - Service on guardian 

Where the person to whom section 23 relates is under 18 
years of age, a copy of the determination (made under section 
23) must be served on a guardian of the child, unless: 

(a)  it is not practicable to do so; or 

(b)  the whereabouts of all of the guardians of the child 
cannot, after reasonable inquiries, be ascertained. 

  s31 s31 - Cumulative sentences 

Cumulative sentences does not apply in relation to a youth 
unless the youth is sentenced as an adult. 

  s31A s31A - Application of Division (re Non-parole periods) to 

youths 
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Non-parole periods does not apply in relation to a youth 
unless the youth is sentenced as an adult or is sentenced to 
detention to be served in a prison or is otherwise transferred 
to or ordered to serve a period of detention in a prison. 

  s67 s67 - Publication of names of debtors who cannot be 

found 

'debtor' means the person by whom a pecuniary sum is 
payable; 

If the whereabouts of a debtor (other than a debtor who is a 
youth) cannot, after reasonable enquiries, be ascertained, an 
authorised officer may cause a notice to be published in a 
newspaper circulating generally throughout the State and in 
such other newspaper (if any) as the officer thinks fit seeking 
information as to the debtor's whereabouts. 

  s70K 70K - Enforcement against youths 

'debtor' means the person by whom a pecuniary sum is 
payable; 

This subdivision (i.e. Subdivision 6 - Enforcement against 

youths) applies to a debtor who is a youth (ie, a person who 
was under the age of 18 years at the time when the offence in 
respect of which the pecuniary sum was imposed was 
committed) subject to the following modifications: 

(a)  if the offence in question was an expiable offence arising 
out of the driving or parking of a motor vehicle by the youth 
when the youth was of or over 16 years of age, the pecuniary 
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sum is enforceable against the youth in accordance with the 
other provisions of this Division (i.e. Division 3-

Enforcement of pecuniary sums), but an additional power 
exists to make a community service order subject to and in 
accordance with this Subdivision in respect of the youth; 

(b)  if the offence in question does not fall within the ambit of 
paragraph (a), the pecuniary sum is enforceable against the 
youth in accordance with the other provisions of this 
Division, but: 

(i) a n order for sale of property or a garnishee order cannot 
be made in respect of the youth; and 

(ii)  an additional power exists to make a community service 
order subject to and in accordance with this Subdivision in 
respect of the youth. 

  s70L s70L - Community service orders 

'VIC levy' means a levy imposed under the Victims of Crime 

Act 2001 or a corresponding previous law. 

(1)  If an authorised officer is satisfied that a debtor who is a 
youth does not have, and is not likely within a reasonable 
time to have, the means to satisfy a pecuniary sum (other than 
any part of the pecuniary sum that is comprised of a VIC 
levy) without the debtor or his or her dependants suffering 
hardship, the officer may make a community service order in 
respect of the debtor. 
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(2)  A community service order must specify: 

(a)  the number of hours of community service to be 
performed by the debtor, computed as follows: 

(i)  if the pecuniary sum (other than any part of the pecuniary 
sum that is comprised of a VIC levy) is equal to or less than 
the prescribed unit—8 hours are to be performed; 

(ii)  if the pecuniary sum (other than any part of the pecuniary 
sum that is comprised of a VIC levy) exceeds the prescribed 
unit—8 hours are to be performed for each prescribed unit of 
the pecuniary sum (other than any part of the pecuniary sum 
that is comprised of a VIC levy) and for any fraction left after 
dividing the sum by that unit; and 

(b)  the period, not exceeding 18 months, within which the 
community service is to be performed. 

(3)  Part 6 of the Young Offenders Act 1993 (Community 

service and other work related orders) applies, with 
necessary modifications, in relation to an order for 
community service under this Act as if it were an order for 
community service under the Young Offenders Act 1993. 

(4)  The pecuniary sum (other than any part of the pecuniary 
sum that is comprised of a VIC levy) to which a community 
service order relates is reduced by one prescribed unit for 
each 8 hours of community service performed under the 
order. 

(5)  If, while a community service order is in force, part of 
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the pecuniary sum (other than any part of the pecuniary sum 
that is comprised of a VIC levy) to which it relates is paid, 
the number of hours of community service to be performed 
under the order will be reduced by a proportionate amount. 

(6)  If an authorised officer is satisfied: 

(a)  that a debtor has, although some hours of community 
service remain unperformed, substantially complied with a 
community service order; and 

(b)  that there is no apparent intention on the debtor's part to 
evade the obligations under the order; and 

(c)  that sufficient reason exists for exercising the powers 
under this subsection, the officer may cancel the remaining 
number of hours of community service under the order and 
the pecuniary sum (other than any part of the pecuniary sum 
that is comprised of a VIC levy) to which the order relates 
will be taken to be fully satisfied. 

(7)  In this section 'prescribed unit' means: 

(a)  $100; or 

(b)  if some other amount is prescribed, that amount. 

  s71 s71 - Community service orders may be enforced by 

imprisonment 

If the court is satisfied that the youth has failed to comply 
with the order requiring performance of community service 
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the court may make an order for home detention. 

  s71B s71B—Detention in prison 

If the court issues an order for detention of a youth or 
sentences a youth to detention: 

(a)  where the youth is already in custody in a prison, the 
youth will serve the detention in a prison; or 

(b)  where the youth has previously served a sentence of 
imprisonment or detention in a prison, the court may direct 
that the youth serve the detention in a prison, 

and the Correctional Services Act 1982 applies to and in 
relation to a youth serving detention in a prison under this 
section. 

Young Offenders 

Act (SA) 1993 

State 
(SA) 

s3  s3 - Objects and statutory policies 

(1)  The object of this Act is to secure for youths who offend 
against the criminal law the care, correction and guidance 
necessary for their development into responsible and useful 
members of the community and the proper realisation of their 
potential. 

(2)  The powers conferred by this Act are to be directed 
towards that object with proper regard to the following 
statutory policies: 

(a)  a youth should be made aware of his or her obligations 
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under the law and of the consequences of breach of the law; 

(c)  the community, and individual members of it, must be 
adequately protected against violent or wrongful acts. 

(2a)  In imposing sanctions on a youth for illegal conduct: 

(a)  regard should be had to the deterrent effect any proposed 
sanction may have on the youth; and 

(b)  if the sanctions are imposed by a court on a youth who is 
being dealt with as an adult (whether because the youth's 
conduct is part of a pattern of repeated illegal conduct or for 
some other reason), regard should be had to— 

(i)  the deterrent effect any proposed sanction may have on 
other youths; and 

(ii) the balance to be achieved between: 

(A)  the protection of the community; and 

(B)  the need to rehabilitate the youth. 

(3)  Effect is to be given to the following statutory policies so 
far as the circumstances of the individual case allow: 

(a)  compensation and restitution should be provided, where 
appropriate, for victims of offences committed by youths; 

(b)  family relationships between a youth, the youth's parents 
and other members of the youth's family should be preserved 
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and strengthened; 

(c)  a youth should not be withdrawn unnecessarily from the 
youth's family environment; 

(d)  there should be no unnecessary interruption of a youth's 
education or employment; 

(e)  a youth's sense of racial, ethnic or cultural identity should 
not be impaired. 

  s4 s4 - Interpretation 

'youth' means a person of or above the age of 10 years but 
under the age of 18 years and, in relation to proceedings for 
an offence or detention in a training centre, includes a person 
who was under the age of 18 years on the date of the alleged 
offence. 

'Court' means the Youth Court of Australia. 

  s5 s5 - Age of criminal responsibility 

A person under the age of 10 years cannot commit an 
offence. 

  Part 2 (section 6 
to 13) 

Part 2 - Minor offences 

s6 - Informal cautions 

(1)  If a youth admits the commission of a minor offence, and 
a police officer is of the opinion that the matter does not 
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warrant any formal action under this Act, the officer may 
informally caution the youth against further offending and 
proceed no further against the youth. 

(2)  If a youth is informally cautioned under this section, no 
further proceedings may be taken against the youth for the 
offence in relation to which the youth was cautioned. 

(3)  A record (whether made before or after the 
commencement of this subsection) of an informal caution 
given to a youth does not constitute a criminal record of the 
youth and may not be referred to: 

(a)  for the purposes of a criminal record check; or 

(b)  without the youth's consent in any judicial proceedings. 

(4)  A record of an informal caution made and kept before the 
commencement of this subsection will be taken to have been 
legally made and kept. 

s7 - More formal proceedings 

(1)  If a youth admits the commission of a minor offence, a 
police officer may deal with the matter as follows: 

(a)  the officer may deal with the matter under section 8 (see 
below); or 

(b)  the officer may notify a Youth Justice Co-ordinator of the 
admission so that a family conference may be convened to 
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deal with the matter; or 

(c)  the officer may lay a charge for the offence before the 
Court. 

(2)  Before the police officer proceeds to deal with an offence 
under section 8 (below), or notifies a Youth Justice Co-
ordinator of the admission so that a family conference may be 
convened: 

(a)  the officer should explain to the youth: 

(i)  the nature of the offence and of the circumstances out of 
which it is alleged to arise; and 

(ii)  that the youth is entitled to obtain legal advice; and 

(iii)  that the youth is entitled (irrespective of whether he or 
she exercises the right to obtain legal advice) to require that 
the matter be dealt with by the Court; and 

(b)  if the youth does not require the matter to be dealt with 
by the Court, the officer should put the admission into written 
form and, if possible, get the youth to sign the admission. 

(3)  An explanation given to a youth or the signing of an 
admission by a youth under subsection (2) should take place, 
if practicable, in the presence of: 

(a)  a guardian of the youth; or 

(b)  if a guardian is not available - an adult person nominated 
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by the youth who has had a close association with the youth 
or has been counselling, advising or aiding the youth. 

(4)  A charge may only be laid: 

(a)  if the youth requires the matter to be dealt with by the 
Court; or 

(b)  if, in the opinion of the police officer, the matter cannot 
be adequately dealt with by the officer or a family conference 
because of the youth's repeated offending or some other 
circumstance of aggravation. 

  s8 s8 - Powers of police officer 

(1)  If a police officer decides to deal with a minor offence 
under this section, the officer may administer a formal 
caution against further offending and exercise any one or 
more of the following powers: 

(a)  the officer may require the youth to enter into an 
undertaking to pay compensation to the victim of the offence; 

(b)  the officer may require the youth to enter into an 
undertaking to carry out a specified period (not exceeding 75 
hours) of community service; 

(c)  the officer may require the youth to enter into an 
undertaking to apologise to the victim of the offence or to do 
anything else that may be appropriate in the circumstances of 
the case. 
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(2)  If a formal caution is to be administered: 

(a)  the police officer must explain to the youth the nature of 
the caution and the fact that evidence of the caution may, if 
the youth is subsequently dealt with for an offence, be treated 
as evidence of commission of the offence in respect of which 
the caution is administered; and 

(b)  the caution must, if practicable, be administered in the 
presence of: 

(i)  a guardian of the youth; or 

(ii)  if a guardian is not available—an adult person nominated 
by the youth who has had a close association with the youth 
or has been counselling, advising or aiding the youth; and 

(c)  the caution must be put in writing and acknowledged in 
writing by the youth. 

(3)  Before requiring a youth to enter an undertaking under 
this section, the police officer must take all reasonable steps 
to give the guardians of the youth an opportunity to make 
representations with respect to the matter. 

(4)  In exercising powers under this section, the police officer 
must: 

(a)  have regard to sentences imposed for comparable 
offences by the Court; and 

(b)  have regard to any guidelines on the subject issued by the 
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Commissioner of Police. 

(5)  If a youth enters into an undertaking under this section to 
apologise to the victim of the offence, the apology must be 
made in the presence of an adult person approved by a police 
officer. 

(6)  If a youth enters into an undertaking under this section: 

(a)  the undertaking must be signed by the youth, a 
representative of the Commissioner of Police, and, if 
practicable, by the youth's parents or guardians; and 

(b)  the undertaking will have a maximum duration of three 
months. 

(7)  If a youth does not comply with a requirement of a police 
officer under this section, or an undertaking under this 
section, the officer or some other police officer may— 

(a)  refer the matter to a Youth Justice Co-ordinator so that a 
family conference may be convened to deal with the offence; 
or 

(b)  if the youth requires the matter to be dealt with by the 
Court—lay a charge for the offence before the Court. 

(8)  If: 

(a)  a youth is cautioned, and no further requirements are 
made of the youth, under this section; or 
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(b)  all requirements made of the youth under this section 
(including obligations arising under an undertaking) are 
complied with, 

the youth is not liable to be prosecuted for the offence. 

(9)  If a police officer deals with an offence under this 
Division, the officer must: 

(a)  ask the victim of the offence whether he or she wishes to 
be informed of the identity of the offender and how the 
offence has been dealt with; and 

(b)  if the victim indicates that he or she does wish to have 
that information—give the victim that information. 

  Division 3  of 
Part 2 (Family 
Conferences) 

Division 3 - Family conference 

This division deals with how a family conference should be 
convened and the powers of a family conference. 

s11 - Family conference, how constituted 

(1)  A family conference consists of: 

(a)  a Youth Justice Co-ordinator (who will chair the 
conference); and 

(b)  the youth; and 

(c)  such of the persons invited to attend the conference as 
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attend in response to that invitation; and 

(d)  a representative of the Commissioner of Police. 

(2)  A family conference should act if possible by consensus 
of the youth and such of the persons invited to attend the 
conference as attend in response to that invitation. 

(3)  A decision by a family conference is not however to be 
regarded as validly made unless the youth and the 
representative of the Commissioner of Police concur in the 
decision. 

(4)  A youth is entitled to be advised by a legal practitioner at 
a family conference. 

(5)  If a family conference fails to reach a decision, the Youth 
Justice Co-ordinator must refer the matter to the Court and 
the Court may decide any question, and exercise any power, 
that could have been decided or exercised by the family 
conference. 

s12 - Powers of family conference 

(1)  A family conference has the following powers: 

(a)  the conference may administer a formal caution against 
further offending; 

(b)  the conference may require the youth to enter into an 
undertaking to pay compensation to the victim of the offence; 
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(c)  the conference may require the youth to enter into an 
undertaking to carry out a specified period (not exceeding 
300 hours) of community service; 

(d)  the conference may require the youth to enter into an 
undertaking to apologise to the victim of the offence or to do 
anything else that may be appropriate in the circumstances of 
the case. 

(2)  In exercising powers under this section, the family 
conference must have regard to sentences imposed for 
comparable offences by the Court. 

(3)  If a formal caution is administered, the caution must be 
put in writing and acknowledged in writing by the youth. 

(4)  An undertaking will have a maximum duration of 12 
months. 

(5)  If a youth enters into an undertaking to pay 
compensation, a copy of the undertaking must be filed with 
the Registrar and payments of compensation must be made to 
the Registrar who will disburse the compensation to the 
victims named in the undertaking. 

(6)  If a youth enters into an undertaking to carry out 
community service, a copy of the undertaking must be filed 
with the Registrar. 

(7)  If a youth enters into an undertaking under this section to 
apologise to the victim of the offence, the apology must be 
made in the presence of an adult person approved by the 
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family conference or a Youth Justice Co-ordinator. 

(8)  If a youth: 

(a)  fails to attend at the time appointed for a family 
conference; or 

(b)  does not comply with a requirement of the family 
conference; or 

(c)  does not comply with an undertaking under this section, 

a police officer may lay a charge before the Court for the 
offence in relation to which the conference was convened. 

(9)  A charge may be laid under subsection (8) even though a 
period of limitation relating to the commencement of 
proceeding for the relevant offence has expired, but the 
charge must be laid not more than 12 months after the 
expiration of that period of limitation. 

(10) If: 

(a)  a youth is cautioned, and no further requirements are 
made of the youth, under this section; or 

(b)  all requirements made of the youth under this section 
(including obligations arising from an undertaking given by 
the youth) are complied with, the youth is not liable to be 
prosecuted for the offence. 

(11)  If a family conference deals with an offence under this 
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Division, the Youth Justice Co-ordinator must: 

(a)  ask the victim of the offence whether he or she wishes to 
be informed of the identity of the offender and how the 
offence has been dealt with; and 

(b)  if the victim indicates that he or she does wish to have 
that information - give the victim that information. 

  Part 3 - Arrest 
and custody of 
suspected 
offenders (s14 
and 15) 

s14 and 15:  Arrest and custody of suspected offenders 

s14 - Application of general law 

(1)  The law of the State relating to criminal investigation, 
arrest, bail, remand and custody before proceedings for an 
offence are finally determined applies, subject to this Act, to 
youths with necessary adaptations and any further adaptations 
and modifications that may be set out in the regulations. 

(2)  If a youth is arrested on suspicion of having committed 
an offence, and the youth is to be dealt with under this Act 
for the offence, the officer responsible for the arrest and 
custody of the youth must, as soon as practicable after the 
arrest: 

(a)  explain to the youth the nature of the allegations against 
him or her; and 

(b)  inform the youth of his or her right to seek legal 
representation; and 



 

Legal\308243214.3  143 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

(c)  take all reasonable steps to inform: 

(i)  the guardian of the youth; 

(ii)  if a guardian is not available, an adult person nominated 
by the youth who has had a close association with the youth 
or has been counselling, advising or aiding the youth, of the 
arrest and invite him or her to be present during any 
interrogation or investigation to which the youth is subjected 
while in custody. 

  s15 s15 - How youth is to be dealt with if not granted bail 

(1)  Subject to this section, if a youth is not granted bail under 
the Bail Act 1985, the youth must be detained by the Chief 
Executive with a person (where practicable), or in a place 
(other than a prison), approved by the Minister. 

(1a)  Subsection (1) does not apply in relation to a youth who 
is already in custody in a prison. 

(2)  If a youth is arrested outside an area specified in the 
regulations and it is not reasonably practicable to detain the 
youth as provided by subsection (1), the youth may be 
detained; 

(a)  in a police prison; or  

(b)  in a police station, watch-house or lock-up approved by 
the Minister. 

(3)  If a youth is detained in a police prison, police station, 
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watch-house or lock-up in accordance with subsection (2), 
the person for the time being in charge of the police prison, 
police station, watch-house or lock-up must take such steps 
as are reasonably practicable to keep the youth from coming 
into contact with any adult person detained in that place. 

  Part 4—Court 
proceedings 
against a youth 
(ss15A to 35) 

Part 4 - Court proceedings against a youth 

15A - Interpretation 

For the purposes of this Part, the following matters must be 
taken into consideration by the DPP or the Magistrates Court 
(as the case requires) in deciding whether a youth poses an 
appreciable risk to the safety of the community: 

(a)  the gravity of the offence with which the youth is to be 
charged; 

(b)  if the offence to be charged is part of a pattern of 
repeated offending by the youth that fact and the 
circumstances surrounding the alleged offence; 

(c)  the degree to which the youth has previously complied: 

(i)  with any undertaking entered into by, or requirement or 
obligation imposed on, the youth under this Act; or 

(ii)  with any bail agreement under the Bail Act 1985; 

(d)  if the youth has previously been detained under this Act: 
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(i)  the behaviour of the youth while so detained; and 

(ii)  any rehabilitation of the youth while so detained; 

(e)  if the youth has previously been released on licence under 
this Act, the degree to which the youth complied with any 
condition specified in the licence; 

(f)  any other matter that the DPP or the Magistrates Court (as 
the case may be) thinks fit in the circumstances. 

  Division 2 of 
Part 4 (Procedure 
on preliminary 
examination and 
trial in Youth 
Court) (ss18 to 
21) 

s18 - Procedure on trial of offences 

The procedure to be followed by and the powers of the Court 
on the trial of an offence are, subject to this Act, to be the 
same as for the trial of a summary offence in the Magistrates 
Court. 

s19 - Committal for trial 

If a preliminary examination is to be conducted by the Court, 
the procedure to be followed by and the powers of the Court 
are, subject to this Act, the same as for a preliminary 
examination in the Magistrates Court. 

s20 - Change of plea 

Even though a plea of guilty to a charge has been entered, the 
Court may direct at any stage of proceedings before their 
final determination that the plea be withdrawn and a plea of 
not guilty entered. 
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s21 - Recording of convictions 

If the Court finds a youth guilty of a major indictable offence, 
the Court should record a conviction for the offence unless 
there are in the opinion of the Court special reasons for not 
doing so, and a formal record of those is made in the Court's 
reasons for judgment. 

  Division 3 of 
Part 4 (Sentence) 
(ss22 to 28) 

22 - Power to sentence 

(1)  Subject to this Division, the Court has the same powers 
to sentence a youth for an offence: 

(a)  if the offence is a summary offence as the Magistrates 
Court; or 

(b)  if the offence is an indictable offence as the District 
Court. 

(2)  Any powers conferred on a Minister of the Crown by the 
Criminal Law (Sentencing) Act 1988 are exercisable, in 
relation to a youth or a sentence imposed on a youth, by a 
Minister assigned by the Governor to exercise such powers in 
relation to youths. 

  s23 s23 - Limitation on power to impose custodial sentence 

(1)  Subject to subsection (6), the Court cannot sentence a 
youth to imprisonment. 

(2)  If an offence of which a youth is convicted, or found 
guilty, is punishable by imprisonment where committed by an 
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adult, the Court may sentence the youth to: 

(a)  detention in a training centre for a period not exceeding 
three years; or 

(b)  home detention for a period not exceeding six months, or 
for periods not exceeding 6 months in aggregate over one 
year or less; or 

(c)  detention in a training centre for a period not exceeding 
two years to be followed by home detention for a period not 
exceeding six months or for periods not exceeding 6 months 
in aggregate over one year or less. 

(3)  If, however, the maximum term of imprisonment 
prescribed for the offence is less than three years, the period 
of detention to which the youth is sentenced cannot exceed 
that maximum. 

(4)  A sentence of detention must not be imposed for an 
offence unless: 

(a)  the offender is a recidivist young offender; or 

(b)  in any other case, the Court is satisfied that a sentence of 
a non-custodial nature would be inadequate: 

(i)  because of the gravity or circumstances of the offence; or  

(ii)  because the offence is part of a pattern of repeated 
offending. 
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(5)  A sentence of home detention: 

(a)  must not be imposed unless the Court is satisfied that the 
residence the Court proposes to specify in its order is suitable 
and available for the detention of the youth and that the youth 
will be properly maintained and cared for while detained in 
that place; and 

(b)  should not be imposed if the Court is not satisfied that 
adequate resources exist for the proper monitoring of the 
youth while on home detention by a home detention officer. 

(6)  If the Court sentences a youth to detention in respect of 
an offence and does not suspend the sentence: 

(a)  where the youth is already in custody in a prison, the 
youth will serve the detention, or such part of it as the Court 
may direct, in a prison; or 

(b)  where the youth has previously served a sentence of 
imprisonment or detention in a prison, the Court may direct 
that the youth serve the detention in a prison. 

  s24 s24 - Limitation on power to impose fine 

The Court may not impose a fine exceeding $2 500 for an 
offence. 

  s25 s25 - Limitation on power to require community service 

(1)  The Court may not require a youth to carry out 
community service if the aggregate requirement to which a 
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youth is subject at any one time exceeds 500 hours. 

(2)  The period, to be stipulated by the Court, over which 
community service is to be performed may not exceed 18 
months. 

  s26 s26 - Limitation on Court's power to require bond 

(1)  The Court may not, in the exercise of its power to 
sentence a youth for an offence, require the youth to enter 
into a bond. 

(2)  The Court may, however, by order of the Court, impose 
an obligation of the kind that might otherwise have been 
imposed under a bond. 

(3)  The obligations imposed under subsection (2) may, for 
example, include the following: 

(a)  an obligation to submit to supervision as ordered by the 
Court; 

(b)  an obligation to participate in a specified programme, or 
to attend a specified activity centre; 

(ba)  an obligation to carry out specified work (whether for 
the benefit of a victim of the offence or for any other person 
or body); 

(c)  an obligation to reside where directed by the Court. 

(4)  A person who fails to comply with an obligation imposed 
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under this section is guilty of an offence.  Maximum penalty: 
$2 500 or detention for 6 months (or both). 

  s27 s27 - Court may require undertaking from guardians 

The Court may release a youth on an undertaking on 
condition that the guardians of the youth enter into a 
supplementary undertaking with the Court: 

(a)  to guarantee the youth's compliance with the conditions 
of the youth's undertaking; and 

(b)  to take specified action to assist the youth's development 
and to guard against further offending by the youth; and 

(c)  to report at intervals stated in the supplementary 
undertaking on the youth's progress. 

  s28 s28 - Power to disqualify from holding driver's licence 

(1)  If the Court is of the opinion that a youth who has been 
found guilty of an offence is not a fit and proper person to 
hold or obtain a licence to drive a motor vehicle, or that 
disqualification from holding such a licence is an appropriate 
penalty for the offence committed, the Court may make an 
order disqualifying the youth from holding or obtaining such 
a licence, except for such purposes (if any) as may be 
specified in the order, for a period of stated duration 
commencing from a specified time. 

(2)  On application by the youth, a Judge or Magistrate of the 
Court may, if satisfied that it is just or expedient to do so, 
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vary or revoke any order for disqualification made under 
subsection (1). 

(3)  A youth is not entitled to apply to the Magistrates Court 
for an order removing a disqualification pursuant to section 
172 of the Road Traffic Act 1961 until after attaining the age 
of 18 years. 

  s29 s29 - Sentencing youth as an adult 

(1)  Subject to this Act, where a youth is committed to the 
Supreme Court or the District Court for trial, and is found 
guilty on trial in that court, or is committed to the Supreme 
Court or the District Court for sentence, that court, on 
sentencing the youth, may: 

(a)  deal with the youth as an adult; or 

(b)  make any order in relation to the youth that may be made 
by the Youth Court on sentencing a youth; or 

(c)  remand the youth to the Youth Court for sentencing. 

(2)  If a youth is found guilty by the Supreme Court or the 
District Court of an offence that is a lesser offence than the 
one on which the youth was committed for trial, the court 
cannot deal with the youth for that offence as if he or she 
were an adult unless: 

(a)  the offence is an indictable (but not minor indictable) 
offence; and 



 

Legal\308243214.3  152 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

(b)  the court is satisfied that, because of the gravity of the 
offence or the youth's history of offending, the youth should 
be dealt with as if he or she were an adult. 

(3)  If a youth is committed for trial or sentence in the 
Supreme Court or the District Court at his or her own request, 
the court cannot deal with the youth for the offence as if he or 
she were an adult unless the court is satisfied that, because of 
the gravity of the offence or the youth's history of offending, 
the youth should be dealt with as if he or she were an adult. 

(4)  A youth who is found guilty of murder must be sentenced 
to imprisonment for life. 

  s30 s30 - Court to explain proceedings etc 

(1)  A court before which criminal proceedings are brought 
against a youth must satisfy itself that the youth understands 
the nature of those proceedings. 

(2)  If the youth is not represented by counsel or solicitor, the 
court: 

(a)  must explain to the youth in simple language the 
elements of the offence charged, the nature of the allegations 
against the youth and the legal implications of those 
allegations; and 

(b)  must provide the youth with a written statement in the 
prescribed form of the youth's rights in respect of legal 
representation and of the way to proceed in order to obtain 
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legal advice, representation or assistance. 

(3)  If a youth is sentenced to a fine or ordered to make any 
other payment of money, the court must give the youth a 
notice stating in simple language the amount the youth must 
pay and the time and place at which payment is to be, or may 
be, made. 

(4)  Non-compliance with this section does not invalidate a 
judgment or order of the court. 

  s31 s31 - Prohibition of joint charges 

A youth cannot be charged jointly with an adult unless the 
charge is to be heard and determined by the Supreme Court 
or the District Court. 

  s36 s36 - Detention of youth sentenced as adult 

Subject to any direction of the sentencing court to the 
contrary, a youth who has been dealt with as an adult and 
sentenced to imprisonment will serve that sentence in a 
training centre. 

If a youth is serving a sentence of imprisonment in a training 
centre, the sentencing court must, before the youth reaches 18 
years of age, review the detention and either direct that the 
imprisonment in a training centre continue or that the youth 
be transferred to a prison. 

  s36A s36A - Transfer following imposition of concurrent prison 
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sentence 

If a youth who is serving a sentence of detention or 
imprisonment in a training centre (the youth sentence) is 
sentenced to imprisonment for an offence committed after 
turning 18 years of age and that sentence is to be served 
concurrently with the youth sentence, the youth must, unless 
the sentencing court directs otherwise, be transferred to, and 
will serve those sentences in, a prison. 

  s37 s37 - Release on licence of youths convicted of murder 

If a youth who has been sentenced to imprisonment for life is 
being detained in a training centre, the Supreme Court may, 
on the application of the youth, authorise the release of the 
youth from detention on licence. 

  s37A s37A - Conditions of home detention 

A sentence of home detention imposed on a youth by a court 
is subject to the following conditions: 

(a)  the youth must remain at a residence specified by the 
court throughout the period of home detention and must not 
leave that residence at any time except for the following 
purposes: 

(i) remunerated employment; or 

(ii)  urgent medical or dental treatment for the youth; or 

(iii)  attendance at a course of education, training or 
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instruction or any other activity as required by the court or as 
approved or directed by the home detention officer to whom 
the youth is assigned; or 

(iv)  any other purpose approved or directed by the home 
detention officer; and 

(b)  the youth must be of good behaviour throughout the 
period; and 

(c)  the youth must obey the lawful directions of the home 
detention officer throughout the period; and 

(d)  such other conditions as the Court may specify. 

  s48 s48 - Escape from custody 

A youth who is subject to detention: 

(a)  who escapes from a training centre or from any person 
who has the lawful custody of the youth; or 

(b)  who is otherwise unlawfully at large, is guilty of an 
offence.  (Maximum penalty: Detention for 6 months.) 

A term of detention to which a youth is sentenced for an 
offence against this section must be served immediately and 
any other detention or imprisonment to which the youth is 
liable is suspended while that term is being served. 

If the youth is in prison at the time at which a sentence 
imposed under this section is due to commence, the sentence 
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must be served in prison. 

A youth is not, while unlawfully at large, serving his or her 
sentence of detention. 

  Part 6 - 
Community 
service and other 
work related 
orders (ss49 to 
51) 

s49 - Community service and work orders cannot be 

imposed unless there is a placement for the youth 

(1)  No order, direction or requirement can be made by virtue 
of which a youth will be required to perform community 
service or participate in a particular work project, programme 
or camp unless there is, or will be within a reasonable time, a 
suitable placement for the youth in a community service 
programme, or in that work project, programme or camp. 

(2)  When a court sentences a youth to community service, it 
must nominate an appropriate person who is, on the 
satisfactory completion by the youth of the community 
service, to certify that fact to the court. 

s49A - Restrictions on performance of community service 

and other work orders 

If a youth is required to perform community service or to 
carry out work pursuant to an order or undertaking under this 
Act, the following provisions apply: 

(a)  the youth cannot be required to attend at a place for the 
purpose of performing community service or work at a time 
that would: 

(i)  interfere with the youth's paid employment or with a 
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course of training or instruction relating to, or likely to assist 
him or her in obtaining, paid employment; or 

(ii)  cause unreasonable disruption of the youth's 
commitments in caring for his or her dependants; or 

(iii)  cause the youth to offend against a rule of a religion that 
he or she practises; and 

(b)  the youth cannot be required to perform community 
service or work: 

(i)  for less than 4 hours in a week; or 

(ii)  for more than 8 hours in any one day, except in 
circumstances approved by the Minister; and 

(c)  if on any day a period of community service or work is to 
exceed four continuous hours, the next hour must be a meal 
break; and 

(d)  the youth will not be paid for the performance of the 
community service or work. 

Youth Court Act 

(SA) 1993 

State 
(SA) 

s3 s3 - Interpretation 

Court or Youth Court means the Youth Court of South 
Australia. 

  s4 s4 - Establishment of Court 
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The Youth Court of South Australia is established. 

  s7 s7 - Jurisdiction 

The Court: 

(a)  has jurisdiction to hear and determine proceedings under 
the Children's Protection Act 1993; and 

(b)  has the civil and criminal jurisdiction conferred by the 
Young Offenders Act 1993; and 

(c)  has the same jurisdiction as the Magistrates Court to 
make a restraining order under the Summary Procedure Act 

1921 or an intervention order under the Intervention Orders 

(Prevention of Abuse) Act 2009 if the person for or against 
whom protection is sought is a child or youth, and has power 
under those Acts to vary or revoke such an order previously 
made by the Court; and 

(d)  has the powers conferred on a court or justice by the Bail 

Act 1985; and 

(e)  has any other civil or criminal jurisdiction conferred by 
statute. 
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ARTICLE 40: 

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society. 

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that: 

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed; 

(b)  Every child alleged as or accused of having 

Criminal Code Act 

Compilation Act 

1913 

WA s29 
(Criminal Code) 

s29 'Immature age', in Chapter V 'Criminal 

Responsibility'. 

A person under the age of 10 years is not criminally 
responsible for 'any' act or omission. 

Also, a person under the age of 14 years is not criminally 
responsible for an act or omission, unless it is proved that at 
the time of doing the act or making the omission he had 
capacity to know that he ought not to do the act or make the 
omission. 

s279 
(Appendix B) 

A child who is guilty of murder is liable to either life 
imprisonment or detention in a place determined from time to 
time by the Governor or under another written law until 
released by order of the Governor. 

s297 
(Appendix B) 

If the offence of grievous bodily harm is committed in 
prescribed circumstances (as defined in 297(8)) , which 
includes an offence against a public officer such as a police 
officer or prison officer, by a person who has reached 16 but 
not 18 years of age, then notwithstanding the Young 

Offenders Act 1994 and in particular section 46(5a) of it, the 
court sentencing the offender must sentence the offender 
either to a term of imprisonment of at least 3 months 
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infringed the penal law has at least the following 
guarantees: 

(i)  To be presumed innocent until proven guilty 
according to law; 

(ii) To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence; 

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 

(notwithstanding section 86 of the Sentencing Act 1995) or to 
a term of detention of at least 3 months, as the court thinks 
fit, it must not suspend any term of imprisonment imposed 
and must record a conviction against the offender. 

This does not prevent a court from making a decision under 
s118(4) of Young Offenders Act 1994 (being a direction that 
the offender serve the sentence in a prison under the Prisons 

Act 1981 ) or a special order under Part 7 Division 9 of that 
Act (dealing with young persons who repeatedly commit 
serious offences). 

s318 
(Appendix B) 

If the offence of serious assault under this section is 
committed in prescribed circumstances (as defined in 
318(5)), which includes an offence against a public officer 
such as a police officer or prison officer and the officer 
suffers bodily harm, by a person who has reached 16 but not 
18 years of age then notwithstanding the Young Offenders Act 

1994 and in particular section 46(5a) of it, the court 
sentencing the offender must sentence the offender either to a 
term of imprisonment of at least 3 months (notwithstanding 
s86 of the Sentencing Act 1995) or to a term of detention of at 
least 3 months, as the court thinks fit, it must not suspend any 
term of imprisonment imposed and must record a conviction 
against the offender. 

This does not prevent a court from making a decision under 
s118(4) of the Young Offenders Act 1994 (being a direction 
that the offender serve the sentence in a prison under the 
Prisons Act 1981) or a special order under Part 7 Division 9 
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in consequence thereof reviewed by a higher 
competent, independent and impartial authority 
or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used; 

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings. 

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular: 

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law; 

(b) Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected. 

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 

of that Act (dealing with young persons who repeatedly 
commit serious offences). 

  s401 If the person convicted of an offence under s401 (making it 
an offence to enter in the place of another person without 
consent with the intent to commit an offence or committing 
an offence in the place of another person when in that place 
without the consent of that other person) is a young person 
(as defined the Young Offender Act 1994) and a repeat 
offender the court shall sentence the offender to at least 
12 months' imprisonment or to a term of at least 12 months 
detention, as the court thinks fit, notwithstanding s46(5a) of 
that Act. 

The court shall not suspend a term of imprisonment imposed 
under the above provisions.  This does not prevent a court 
from making a decision under s118(4) of the Young 

Offenders Act 1994 (being a direction that the offender serve 
the sentence in a prison under the Prisons Act 1981) or a 
special order under Part 7 Division 9 of that Act (dealing with 
young persons who repeatedly commit serious offences). 

Age of Majority Act 
1972 

WA s5 A person aged 18 years or more has full legal capacity. 

This only applies in the absence of a definition or of an 
indication of a contrary intention, for the purposes of the 
construction of the expressions 'majority', 'full age', 'adult', 
'full capacity', 'sui juris', and similar expressions, and the 
expressions 'infant', 'infancy', 'minor', 'nonage', 'minority', 
and similar expressions in enactments before or after 
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institutional care shall be available to ensure that 
children are dealt with in a manner appropriate to 
their well-being and proportionate both to their 
circumstances and the offence. 

commencement of this Act. 

Young Offenders 

Act  1994 
WA s3 

(Definitions) 
'young person' is a person who has not reached the age of 
18 years or a person to whom the Act applies because of s4. 

Section 4 - states that if the offence is committed before a 

person reaches the age of 18 years this Act will apply. 

s6 
(Objectives) 

Part 2 of the Act outlines the objectives and principles of the 
Act and s.6 provides that the main objectives of the Act 
include:  

providing for the administration of juvenile justice;  

ensuring the legal rights of young persons involved with the 
criminal justice system are observed; 

to integrate young persons who have committed offences into 
the community; and 

To ensure young persons are dealt with in a manner that is 
culturally appropriate and which recognises and enhances 
their cultural identity. 

Part 5, Division 1 Part 5 of the Act outlines a number of ways in which young 
offenders can be dealt with without court proceedings and the 
purpose of Division 1 is to set up a way of diverting a child 
who commits an offence from the courts' criminal justice 
system by allowing a police officer to administer a caution 
(either orally or in writing) instead of starting a proceeding 
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for the offence.  

A police officer, before starting a proceeding against a young 
person for an offence, must first consider whether in all the 
circumstances it would be more appropriate to take no action 
or administer a caution to the young person. 

Cautions may be given for all offences other than Schedule 1 
or Schedule 2 offences. 

If a caution is given, any admission made by the person at or 
about the time the caution is given is not admissible as 
evidence in any proceedings to which the caution refers. 

s7 
(Pt 5, Div 1) 

General principles of juvenile justice. 

This section sets out general principles for dealing with 
children, including:  

(a)  ensuring the fair treatment of young persons who have, or 
are alleged to have, committed offences; and 

(b)  dealing with young persons, either formally or 
informally, in ways that encourage the young person to 
accept responsibility for his or her conduct; and 

(c)  ensuring a young person is not treated more severely than 
the person would have been treated if an adult; and 

(d)  allowing victims of offences committed by young 
persons to be given the opportunity to participate in the 
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process of dealing with the offenders; and 

(e)  encouraging responsible adults to fulfil their 
responsibility for the care and supervision of young persons, 
and to be supported in their efforts to do so; and 

(f)  providing for measures other than judicial proceedings to 
deal with offences; and 

(g)  providing that detention of a young person in custody is 
only used as a last resort and, if required, only for as short a 
time as is necessary; and 

(h)  providing that detention of a young person, if required, is 
to be in a facility is suitable for a young person and at which 
the young person is not exposed to contact with any adult 
detained in the facility; and 

(i)  allowing that punishment of a young person for an 
offence should be designed so as to give the offender an 
opportunity to develop a sense of social responsibility and 
otherwise to develop in beneficial and socially acceptable 
ways; and 

(j)  a young person who is dealt with for an offence should be 
dealt with in a time frame that is appropriate to the young 
person’s sense of time; and 

(k)  in dealing with a young person for an offence, the age, 
maturity, and cultural background of the offender are to be 
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considered; and 

(l)  a young person who commits an offence is to be dealt 
with in a way that; and 

(m)  strengthens the family and family group of the young 
person; and 

(i)  fosters the ability of families and family groups to 
develop their own means of dealing with offending by their 
young persons; and  

(ii)  recognises the right of the young person to belong to a 
family. 

s23 
(Pt 5, Div 1) 

States that cautioning is to be preferred in certain cases.  The 
police officer is to take into account the seriousness of the 
offence and previous offences. 

s23A 
(Pt 5, Div 1) 

Provides that where a caution is administered to a young 
person for an offence, a caution certificate must be given to 
the person. 

s24 
(Pt 5, Div 1) 

In applying this Division, while observing the general 
principles of juvenile justice as required by s7, particular 
regard is to be had to the principles that: 

(a)  the treatment of a young person who commits an offence 
that is not part of a well-established pattern of offending 
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should seek to: 

(i)  avoid exposing the offender to associations or situations 
likely to influence the person to further offend; and 

(ii)  encourage and help the family or other group in which 
the person normally lives to influence the person to refrain 
from further offending;  

(b)  the treatment of a young person who commits an offence 
should be fair, should be in proportion to the seriousness of 
the offence, and should be consistent with the treatment of 
other young persons who commit offences;  

(c)  a young person who is dealt with for an offence should be 
dealt with in a time frame that is appropriate to the young 
person’s sense of time; and  

(d)  it is to be made clear to a young person who is dealt with 
for an offence: 

(i)  what act or omission constituted the offence; and 

(ii)  what it is that the person is required to do. 

Part 5, Division 2 Division 2 of Part 5 provides that the prosecutor may refer a 
relevant matter to a juvenile justice team instead of laying a 
charge (s27) and the court has a broad discretion to refer a 
matter to the juvenile justice team (s28).  

A matter cannot be referred to a juvenile justice team if the 
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offence is a Schedule 1 or Schedule 2 offence (s25).   

A matter will only be referred if the alleged offender accepts 
responsibility for the offence and agrees to have the matter 
dealt with by the juvenile justice team rather than by a court 
(s25 (4)) and if a responsible adult participates (s30). 

s26 
(Pt 5, Div 2) 

Provides that if a young person has been arrested for an 
offence and the matter is referred to a juvenile justice team 
the young person is to be released as soon as is practicable. 

s29 
(Pt 5, Div 2) 

Provides that first offenders usually should be referred to the 
juvenile justice team. 

s32 
(Pt 5, Div 2) 

Outlines the powers of the juvenile justice team. 

It allows a juvenile justice team to determine the way in 
which it considers the matter should be disposed of and invite 
the young person to comply with terms to be specified by the 
team.  If the young person agrees to comply with the terms 
but the team is not satisfied that the person has complied or is 
complying with those terms, the team may invite the young 
person to comply with such further terms as it sees fit, or 
send the matter back to the person or the court who referred 
the matter. 

If the juvenile justice team considers that the matter should 
be dealt with by giving a caution, or that the matter should be 
dealt with in court, the team may send the matter back to the 
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person who referred the matter with a report to that effect. 

s40 
(Pt 5, Div 2) 

Provides that proceedings of a juvenile justice team is not to 
be published, printed, broadcast or televised so as to identify 
any young person dealt with by a juvenile justice team. 

s41 
(Part 6) 

Part 6 of the Act deals with Court Proceedings and s41 
provides that in dealing with a young person who is 
reasonably believed to have committed or to have been about 
to commit an offence, a police officer is to consider whether, 
in the circumstances, it is appropriate to give the person a 
caution for the offence, to refer the matter for consideration 
by a juvenile justice team, to charge the person without 
taking the person into custody, to charge the person without 
taking the person into custody, or to apprehend, charge and 
detain the person in custody or release the person pending the 
consideration of the matter by a juvenile justice team. 

s46 
(Part 6) 

When dealing with a young person who has been found 
guilty of an offence, the court, in disposing of the matter, is to 
apply the general principles of juvenile justice.  

s50 
(Part 7) 

Part 7 of the Act deals with sentencing and related matters 
and s50 provides that a young person found guilty of an 
offence who, at the time of being sentenced, is under 17 will 
be dealt with in one of the ways provided for in Part 7, unless 
the court dealing with the offender is the Children's Court, in 
which case this is subject to s21 of the Children's Court of 
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Western Australia Act 1988.  

ss73 & 74 
(Pt 7, Div 6) 

Under Division 6, the court can impose a youth community 
based order (ss73 & 74). 

s90 
(Pt 7, Div 6) 

A community work order can only be made if the offender 
has reached the age of 12 years (s90). 

s98 
(Pt 7, Div 6) 

Under Division 7 the court can make intensive youth 
supervision orders (s98). 

s118A If a young person is under 18 years old at the time when they 
are to be imprisoned the young person is to serve that 
sentence in a detention centre and not in a prison. 

s120 The court cannot impose a custodial sentence unless it is 
satisfied that there is no other appropriate way for it to 
dispose of the matter. 

Children's Court of 

Western Australia 

Act 1988 

WA s3 
(Definitions) 

'Child' means any boy or girl who is under 18 years of age 
or, in the absence of positive evidence as to age, who appears 
to be under the age of 18. 

  s19 The Children's Court has exclusive jurisdiction to hear and 
determine offences alleged to have been committed by a 
child, including offences committed by a person before they 
turn 18, notwithstanding that they may have turned 18. 



 

Legal\308243214.3  170 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

  s33 The CEO of the Department of Children and Community 
Services, or a prescribed officer, may be present at the 
hearing in the Court of any charge of an offence against, or 
application or other proceeding concerning, a child and, if 
present, is entitled to examine and cross-examine witnesses 
and to be heard concerning the remand, punishment or 
disposal of the child. 

  s34 In any proceedings before the Children's Court, the Court 
must satisfy itself that the child who is the subject of the 
proceedings understands the nature of those proceedings. 

Bail Act 1982 WA s3 
(Definitions) 

'Child' has the same meaning as 'young person' in the 
Young Offenders Act 1994 

  s6 If an arresting officer does not have power to grant bail, in 
the case of a child, the arresting officer should bring the child 
before an authorised officer or a justice, who shall consider 
the accused’s case for bail as soon as is practicable. 

  ss7C & 15 Where the accused is a child and in custody for murder the 
power to grant bail shall be exercised only by a judge of the 
Children's Court, subject to certain exceptions, and the 
application for bail shall be considered as soon as practicable. 

  s21 An officer referred to in s33 of the Children’s Court of 

Western Australia Act may not be precluded from being 
present at and participating in bail proceedings concerning a 
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child. 

  s65 A bail undertaking entered into by a person who is under the 
age of 18 years shall bind him as if he were of full age. 

  s2 
(Sch 1, Pt C) 

A child accused who is in custody awaiting an appearance in 
court before conviction for an offence has a right, subject to 
certain exceptions, to be granted bail.  This right is also 
subject to the provisions governing bail where a serious 
offence has been committed while the accused is on bail for 
another serious offence and bail in murder cases and is also 
subject to a responsible person providing an undertaking to 
ensure that the child complies with any requirement of his 
bail undertaking. 

Where a child accused is released on bail his right to be at 
liberty is subject to the exercise of the powers in s17A (which 
relates to the cancelation of an undertaking by a responsible 
person and its replacement by an undertaking from another 
responsible person). 

  s4 
(Sch 1, Pt C) 

A child accused who is in custody waiting to be sentenced or 
otherwise dealt with for an offence of which the child 
accused has been convicted has the same right to be granted 
bail as a child accused referred to in section 2. 

A child accused who is in custody waiting for the disposal of 
appeal proceedings shall only be granted bail if the judicial 
officer is satisfied that it is proper to do so having regard to 



 

Legal\308243214.3  172 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

the relevant provisions. 

  s2 
(Sch 1, Pt D) 

The conditions which may be imposed on the grant of bail to 
a child accused include conditions as to any period in each 
day during which the child is to remain at a particular place 
and the attendance by the child at school. 

Prohibited 

Behaviour Orders 

Act 2010 

WA s6 A court may not make a Prohibited Behaviour Order (PBO) 
against a person unless the person has reached 16 years. 

  s10 A PBO is of no effect to the extent that it conflicts with or 
duplicates a condition of a youth community based order or a 
condition of an intensive youth supervision order made under 
the Young Offenders Act 1994. 

  s17 A PBO cannot be made against a youth if the related sentence 
involves the exercise of a power under the Young Offenders 

Act 1994, Part 7 Division 2 (no punishment and no 
conditions), Division 3 (no punishment but conditions) or 
Division 4 (no punishment but security or recognisance). 

  s19 When a court hears youth-related PBO proceedings, s46 (1) 
and (2) of the Young Offenders Act 1994 (which set out the 
principles and considerations to be applied to young 
offenders) apply. 

 



 

Legal\308243214.3  173 

7. Northern Territory 

CONVENTION ON THE RIGHTS OF THE CHILD (CRC):  TABLE OF RELEVANT AUSTRALIAN LEGISLATION  

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

ARTICLE 40:   

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society. 

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that: 

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed; 

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 

Criminal Code Act NT 5 Innocence  

Every accused person is presumed to be innocent until the 
contrary is proved. 

43AP Children under 10  

A child under 10 years old is not criminally responsible for 
an offence. 

43AQ Children over 10 but under 14  

(1)  A child aged 10 years or more but under 14 years old can 
only be criminally responsible for an offence if the child 
knows that his or her conduct is wrong.  

(2)  The question whether a child knows that his or her 
conduct is wrong is one of fact.  

(3)  The burden of proving that a child knows that his or her 
conduct is wrong is on the prosecution.  

149 Duty of person in charge of child or others  

It is the duty of every person having charge of a child under 
the age of 16 years or having charge of any person who is 
unable to withdraw himself from such charge by reason of 
age, sickness, unsoundness of mind, detention or other cause 
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guarantees: 

(i)  To be presumed innocent until proven guilty 
according to law; 

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence; 

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians; 

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality; 

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 
competent, independent and impartial authority 
or judicial body according to law; 

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 

and who is unable to provide himself with the necessaries of 
life:  

(a)  to provide the necessaries of life for that child or other 
person; and  

(b)  to use reasonable care and take reasonable precautions to 
avoid or prevent danger to the life, safety or health of the 
child or other person and to take all reasonable action to 
rescue such child or other person from such danger. 

157 Punishment for murder and conspiracy to murder  

(1)  A person who is guilty of the crime of murder is liable to 
imprisonment for life.  

(2)  The penalty mentioned in subsection (1) is mandatory.  

(3)  A person who is guilty of the offence of conspiracy to 
commit the crime of murder is liable to imprisonment for 14 
years. 

However, note, under section 82(3) of the Youth Justice Act, 

the Supreme Court may, despite this section, sentence a youth 

found guilty of murder to life imprisonment or a shorter 

period of detention or imprisonment as it considers 

appropriate. 

196 Deprivation of liberty  

(1)  Any person who confines or detains another in any place 
against his will, or otherwise deprives another of his personal 
liberty, is guilty of a crime and is liable to imprisonment for 7 
years.  

(2)  It is lawful for a parent or guardian, or a person in the 
place of a parent or guardian, or for a school teacher, by way 
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language used; 

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings. 

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular: 

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law; 

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected. 4. A variety of dispositions, such as 
care, guidance and supervision orders; 
counselling; probation; foster care; education and 
vocational training programmes and other 
alternatives to institutional care shall be available 
to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate 
both to their circumstances and the offence. 

of correction, to impose such confinement or detention, or to 
cause such deprivation of personal liberty of a child, as is 
reasonable under the circumstances.  

(3)  A person is excused from criminal responsibility for an 
offence defined by this section if he believes, on reasonable 
grounds, that the person confined, detained or deprived of his 
personal liberty needs to be confined, detained or deprived of 
his personal liberty for his own protection or benefit. 

N/A Note: There is otherwise, no specific provisions dealing 

with children under the Criminal Code Act. 

Bail Act  NT 3 'Child' means a person under the age of 18 years. 

4 Application of Act  

(1)  This Act applies to a person whether the person is an 
adult or child.  

N/A Note: There is otherwise, no specific provisions dealing 

with children under the Bail Act where the child is the 

offender. 

NT 1 in Division 1, 
Part 1 

'Child' means a person who is not an adult. 

4 Principles  

The following are general principles that must be taken into 
account in the administration of this Act:  

(a)  if a youth commits an offence, he or she must be held 
accountable and encouraged to accept responsibility for the 
behaviour; and 

(b)  the youth should be dealt with in a way that 
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acknowledges his or her needs and will provide him or her 
with the opportunity to develop in socially responsible ways; 
and 

(c)  a youth should only be kept in custody for an offence 
(whether on arrest, in remand or under sentence) as a last 
resort and for the shortest appropriate period of time; and 

(d)  a youth must be dealt with in the criminal law system in a 
manner consistent with his or her age and maturity and have 
the same rights and protection before the law as would an 
adult in similar circumstances; and 

(e)  a youth should be made aware of his or her obligations 
under the law and of the consequences of contravening the 
law; and 

(f)  a youth who commits an offence should be dealt with in a 
way that allows him or her to be re-integrated into the 
community; and 

(g)  a balanced approach must be taken between the needs of 
the youth, the rights of any victim of the youth's offence and 
the interests of the community; and 

(h)  family relationships between a youth and members of his 
or her family should, where appropriate, be preserved and 
strengthened; and 

(i)  a youth should not be withdrawn unnecessarily from his 
or her family environment and there should be no 
unnecessary interruption of a youth's education or 
employment; and 

(j)  a youth's sense of racial, ethnic or cultural identity should 
be acknowledged and he or she should have the opportunity 
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to maintain it; and 

(k)  a victim of an offence committed by a youth should be 
given the opportunity to participate in the process of dealing 
with the youth for the offence; and 

(l)  a responsible adult in respect of a youth should be 
encouraged to fulfil his or her responsibility for the care and 
supervision of the youth; and 

(m)  a decision affecting a youth should, as far as practicable, 
be made and implemented within a time frame appropriate to 
the youth's sense of time; and 

(n)  punishment of a youth must be designed to give him or 
her an opportunity to develop a sense of social responsibility 
and otherwise to develop in beneficial and socially acceptable 
ways; and 

(o)  if practicable, an Aboriginal youth should be dealt with in 
a way that involves the youth's community; and 

(p)  programs and services established under this Act for 
youth should:  

(i)  be culturally appropriate; and  

(ii)  promote their health and self-respect; and  

(iii)  foster their sense of responsibility; and  

(iv)  encourage attitudes and the development of skills that 
will help them to develop their potential as members of 
society; and 

(q)  unless the public interest requires otherwise, criminal 
proceedings should not be instituted or continued against a 
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youth if there are alternative means of dealing with the 
matter; and 

(r)  as far as practicable, proceedings in relation to youth 
offenders must be conducted separately from proceedings in 
relation to adult offenders. 

6 Meaning of youth  

(1)  In this Act, a youth is:  

(a)  a person under 18 years of age; or 

(b)  in the absence of proof as to age, a person apparently 
under 18 years of age.  

(2)  If the context requires, a youth includes a person who 
committed an offence as a youth but has since turned 18 
years of age. 

 18 Interview of youth  

(1)  This section applies if a police officer believes on 
reasonable grounds that a youth has committed or is 
implicated in the commission of an offence that, if committed 
by an adult, would be punishable by imprisonment for 12 
months or longer.  

(2)  The officer must not interview the youth in respect of the 
offence, or cause the youth to do anything in connection with 
the investigation of the offence, unless a support person is 
present while the officer interviews the youth or the youth 
does the act.  

(3)  This section does not affect the power of a police officer, 
under the Police Administration Act or any other Act, to 
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require a youth to give the youth's name and address.  

(4)  This section does not affect the operation of Part V or VI 
of the Traffic Act and, subject to Part 6, a youth may be dealt 
with under those Parts of that Act as if he or she were an 
adult. 

 19 Interview of youth  

(1)  This section applies if a police officer believes on 
reasonable grounds that a youth has committed or is 
implicated in the commission of an offence that, if committed 
by an adult, would be punishable by imprisonment for 12 
months or longer.  

(2)  The officer must not interview the youth in respect of the 
offence, or cause the youth to do anything in connection with 
the investigation of the offence, unless a support person is 
present while the officer interviews the youth or the youth 
does the act.  

(3)  This section does not affect the power of a police officer, 
under the Police Administration Act or any other Act, to 
require a youth to give the youth's name and address.  

(4)  This section does not affect the operation of Part V or VI 
of the Traffic Act and, subject to Part 6, a youth may be dealt 
with under those Parts of that Act as if he or she were an 
adult. 

 20 Search must be by person of same gender  

(1)  The person or clothing of a youth must only be searched 
by a person of the same gender as the youth and the search 
must be carried out in a place and a manner that allows the 
youth privacy from persons of the other gender.  
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(2)  If a police officer of the same gender as the youth is not 
available within a reasonable time, a person of the 
appropriate gender who is not a police officer may carry out 
the search under the direction of a police officer who must 
take the necessary measures to preserve the youth's privacy 
and dignity.  

(3)  A person who carries out a search of a youth in 
accordance with subsection (2) has, for the purposes of that 
search, the same powers and the same protection as a police 
officer. 

 21 Authorised officer must consent to prosecution  

(1)  A youth must not be charged with an offence without the 
consent of an authorised officer. 

(2)  A document that charges a youth with one or more 
offences must:  

(a)  indicate that the charges have been consented to by an 
authorised officer; and  

(b)  identify the authorised officer.  

(3)  The document is evidence that:  

(a)  the officer named is an authorised officer; and  

(b)  the youth has been charged with the offence or offences 
with the consent of the authorised officer.  

(4)  Subsection (1) does not affect a requirement under any 
other law to obtain consent to a prosecution. 

 22 Charge to be by summons except in certain cases  
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(1)  A police officer must not charge a youth at a police 
station with an offence unless the officer believes on 
reasonable grounds that:  

(a)  the youth will not appear in court to answer a summons 
in relation to the offence; or  

(b)  releasing the youth from custody will be accompanied by 
a substantial risk of:  

(i)  a continuation or repetition of the offence or another 
offence by the youth; or  

(ii)  the loss or destruction of evidence relating to the offence; 
or  

(iii)  harm to the youth.  

(2)  If subsection (1)(a) or (b) applies, the officer may, 
subject to section 21, charge the youth at a police station with 
the offence and:  

(a)  release the youth on bail; or  

(b)  apply under section 24 for an order that the youth be 
detained in custody. 

 23 Responsible adults to be informed  

(1)  As soon as practicable after a youth is:  

(a)  arrested in relation to an offence; or 

(b)  charged with an offence,  

the police officer who arrested or charged the youth must take 
all reasonable steps to ensure that a responsible adult in 
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respect of the youth is notified of the arrest or charge.  

(2)  The notification must include the time and place when 
the youth will be brought before the Court or, if summoned, 
when the youth must appear in court.  

(3)  This section applies whether the responsible adult resides 
in the Territory or not. 

 24 Detention of youth not admitted to bail  

(1)  If a youth has been charged with an offence and is not 
admitted to bail, a police officer must, as soon as practicable, 
apply to the Court or a magistrate for an order that the youth 
be detained at a detention centre or other place approved by 
the Minister for the purpose.  

(2)  A police officer may apply for an order under subsection 
(1) in person or, if it is not practicable to apply in person, the 
officer may apply by telephone to a magistrate.  

(3)  If the Court or magistrate makes the order, it must:  

(a)  be in writing; and  

(b)  specify the detention centre or other place at which the 
youth is to be detained.  

(4)  The Court or magistrate must give or send a copy of the 
order to the police officer as soon as practicable.  

(5)  The police officer may take the youth to the detention 
centre or other place under the order despite not having 
received the copy if he or she is informed of the order by the 
Court or magistrate by telephone.  

(6)  The person in charge of the detention centre or place 
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must detain the youth at the centre or place in accordance 
with the order or, if the order has been given by telephone, a 
version of the order signed by the police officer.  

(7)  The police officer who charged the youth must take all 
reasonable steps to ensure that a responsible adult in respect 
of the youth is notified that the youth has been detained in 
custody and the place at which the youth is detained. 

 25 Detained youth requiring medical attention  

(1)  This section applies if:  

(a)  a youth is to be detained in accordance with an order 
under section 24; and  

(b)  the youth requires medical attention.  

(2)  Instead of being taken to the detention centre or other 
place specified in the order under section 24, the youth may 
be taken to a hospital within the meaning of the Medical 
Services Act or a private hospital within the meaning of the 
Private Hospitals and Nursing Homes Act and, if the person 
in charge of the hospital or private hospital consents, be 
detained there.  

(3)  If there is not a hospital available, the youth must be 
taken to a community health centre.  

(4)  While in the hospital or health centre, the youth remains 
in the custody of the Police Force.  

(5)  On being discharged from the hospital or health centre, 
the youth must be taken to the specified detention centre or 
other approved place unless he or she has in the meantime 
been admitted to bail.  
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 26 Separation from adults where practicable  

If a youth is taken from the place at which he or she is 
detained to a court, or from a court to the place of detention, 
he or she must, as far as practicable, be kept apart from other 
persons under detention who are not youths. 

 27 Arrested youth to be brought before Court promptly  

(1)  If a youth is charged with an offence and is not released 
from custody, he or she must be brought before the Court as 
soon as practicable and in any case within 7 days after the 
arrest.  

(2)  If the youth is not brought before the Court within 7 days 
after the arrest, the person in whose custody the youth is 
being held must immediately release the youth. 

 28 Interpretation  

(1)  In this Division:  

'senior police officer' means a police officer of the rank of 
Superintendent or a higher rank.  

(2)  In this Division, a reference to carrying out a forensic 
procedure includes causing the procedure to be carried out by 
another person. 

 29 Restriction on carrying out procedure  

A forensic procedure must not be carried out under this 
Division unless a support person is present while the 
procedure is carried out. 

 30 Intimate procedure  
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(1)  An authorised officer or a police officer for the time 
being in charge of a police station may arrange for a medical 
practitioner or dentist to carry out an intimate procedure on a 
youth in the following circumstances:  

(a)  the youth is in lawful custody in respect of an offence;  or 

(b)  the youth has been charged with an offence; or 

(c)  the youth has been summoned to appear in proceedings 
against him or her for an offence; or 

(d)  an authorised officer has consented to proceedings in 
respect of an offence being brought against the youth by 
summons.  

(2)  The officer may only make the arrangement if he or she 
believes on reasonable grounds that the procedure may 
provide evidence relating to the offence or any other offence 
punishable by imprisonment.  

(3)  The intimate procedure must only be carried out with the 
approval of a magistrate.  

(4)  The officer may apply to a magistrate for the approval:  

(a)  in person; or  

(b)  if that is not practicable – by telephone. 

Intimate procedure  

(1)  An authorised officer or a police officer for the time 
being in charge of a police station may arrange for a medical 
practitioner or dentist to carry out an intimate procedure on a 
youth in the following circumstances:  
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(a)  the youth is in lawful custody in respect of an offence; or 

(b)  the youth has been charged with an offence; or 

(c)  the youth has been summoned to appear in proceedings 
against him or her for an offence; or 

(d)  an authorised officer has consented to proceedings in 
respect of an offence being brought against the youth by 
summons.  

(2)  The officer may only make the arrangement if he or she 
believes on reasonable grounds that the procedure may 
provide evidence relating to the offence or any other offence 
punishable by imprisonment.  

(3)  The intimate procedure must only be carried out with the 
approval of a magistrate.  

(4)  The officer may apply to a magistrate for the approval:  

(a)  in person; or  

(b)  if that is not practicable – by telephone. 

(14)  This section does not prevent a medical practitioner or 
dentist from examining a youth in lawful custody at the 
request of the youth or treating the youth for an illness or 
injury.  

(15)  In this section:  

dentist means a person registered under the Health 
Practitioner Regulation National Law:  

(a)  to practise in the dental profession as a dentist (other than 
as a student); and  
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(b)  in the dentists division of that profession. 

 31 Non-intimate procedure  

(1)  A police officer may carry out a non-intimate procedure 
on a youth in the following circumstances:  

(a)  the youth is suspected by a police officer, on reasonable 
grounds, of having committed a crime; or 

(b)  the youth has been charged with an offence punishable 
by imprisonment; or 

(c)  the youth has been summoned to appear in proceedings 
against the youth for an offence punishable by imprisonment; 
or 

(d)  an authorised officer has consented to proceedings in 
respect of an offence punishable by imprisonment being 
brought against the youth by summons.  

(2)  The non-intimate procedure may be carried out:  

(a)  if the approval of a magistrate is obtained; or  

(b)  if the approval of a senior police officer is obtained.  

(3)  A senior police officer must not approve the procedure 
unless he or she is satisfied the youth is 14 years of age or 
older.  

(4)  A police officer may apply to a magistrate or a senior 
police officer for the approval:  

(a)  in person; or  

(b)  if that is not practicable – by telephone.  
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(5)  The magistrate or senior police officer may approve a 
non-intimate procedure being carried out after hearing the 
police officer and the youth to whom the application relates. 

(6)  The approval must:  

(a)  be in writing; and  

(b)  specify the non-intimate procedure that may be carried 
out.  

(7)  The magistrate or senior police officer must give or send 
a copy of the approval to the police officer as soon as 
practicable.  

(8)  The police officer may proceed under the approval 
despite not having received it if he or she is informed of the 
approval by the magistrate or senior police officer by 
telephone.  

(9)  If the non-intimate procedure is the taking of a sample by 
buccal swab, the police officer must direct the youth to 
provide the sample.  

(10)  If the youth does not comply by providing a sample 
sufficient to enable an analysis of it to be carried out, the 
police officer may take the sample.  

(11)  The police officer may use reasonable force in carrying 
out the non-intimate procedure. 

 32 Voluntary non-intimate procedure  

(1)  A senior police officer may carry out a non-intimate 
procedure on a youth if the youth consents in writing, and a 
responsible adult in respect of the youth consents in writing, 
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to the procedure being carried out.  

(2)  If the procedure is carried out for the purposes of 
investigating an offence, any information obtained from the 
procedure:  

(a)  must not be used for investigating any other offence other 
than a relevant offence; and  

(b)  is inadmissible as evidence in any proceedings other than 
proceedings for the offence or a relevant offence.  

(3)  In this section:  

'relevant offence' means a crime that, if committed by an 
adult, would be punishable by a term of imprisonment of 14 
years or more. 

 33 Identifying procedure  

(1)  An authorised officer or a police officer for the time 
being in charge of a police station may carry out an 
identifying procedure on a youth in the following 
circumstances:  

(a)  the youth is in lawful custody in respect of an offence; or 

(b)  the youth has been charged with an offence; or 

(c)  the youth has been summoned to appear in proceedings 
against him or her for an offence; or 

(d)  an authorised officer has consented to proceedings in 
respect of an offence being brought against the youth by 
summons.  

(2)  The officer may carry out the procedure if he or she is 
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satisfied that the youth is 14 years of age or older.  

(3)  If the officer considers the youth is younger than 14 
years, the officer must apply to a magistrate for approval to 
carry out the identifying procedure.  

(4)  The officer may apply:  

(a)  in person; or  

(b)  if that is not practicable – by telephone.  

(5)  The magistrate may approve an identifying procedure 
being carried out after hearing the officer and the youth to 
whom the application relates.  

(6)  The approval must:  

(a)  be in writing; and  

(b)  specify the identifying procedure that may be carried out.  

(7)  The magistrate must give or send a copy of the approval 
to the officer as soon as practicable.  

(8)  The officer may proceed under the approval despite not 
having received it if he or she is informed of the approval by 
the magistrate by telephone.  

(9)  The officer may use reasonable force in carrying out the 
identifying procedure. 

 34 Youth to be provided with copy of report  

(1)  A youth on whom a forensic procedure is carried out 
under this Division, or the support person with the youth, 
must be provided with a copy of:  
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(a)  if the procedure was carried out by a medical practitioner 
or dentist – the report in respect of the procedure by the 
medical practitioner or dentist; and  

(b)  any reports in relation to the testing or analysis of 
samples obtained from the procedure.  

(2)  However, a report does not need to be given to the youth 
or support person if the sample that was analysed or tested 
was a sample from a person other than the youth despite that 
the sample was taken from the body of the youth under the 
procedure. 

 35 Support person  

(1)  For this Part, a support person, in relation to a youth, is 
one of the following:  

(a)  a responsible adult in respect of the youth; or 

(b)  a person nominated by the youth; or 

(c)  a legal practitioner acting for the youth; or 

(d)  a person called upon under subsection (5).  

(2)  A person cannot be a support person if he or she is, in the 
opinion of a police officer dealing with a youth, an 
accomplice of the youth in the alleged offence or likely to 
lose, destroy or fabricate evidence relating to the offence.  

(3)  A youth cannot be a support person, but nothing prevents 
a youth who is being dealt with under this Act requesting 
another particular youth be present as well as a support 
person.  

(4)  Unless in his or her capacity as a responsible adult in 
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respect of the youth, a police officer, a probation officer or a 
person employed at a detention centre cannot be a support 
person. 

(5)  If a police officer has made reasonable attempts to have a 
person mentioned in subsection (1)(a), (b) or (c) present but it 
was not practicable for any such person to be present within 2 
hours, the officer may call upon a person from the register 
maintained under section 14 to be the support person.  

(6)  If a youth requests that another particular youth be 
present as well as a support person, a police officer dealing 
with the youth must accommodate the request, if practicable, 
unless:  

(a)  the officer considers that the other youth is an accomplice 
in the alleged offence or likely to lose, destroy or fabricate 
evidence relating to the offence; or  

(b)  it would lead to undue delay after the time in which a 
support person is able to be present. 

 36 Authorised officers  

The Commissioner of Police, a Deputy Commissioner of 
Police or Assistant Commissioner of Police may authorise 
any of the following police officers to act for this Part:  

(a)  an officer of or above the rank of Senior Sergeant; or 

(b)  an officer who is in charge of a police station; or 

(c)  an officer who from time to time:  

(i)  holds a specified rank; or  

(ii)  performs specified duties (including duties as the officer 
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in charge of a specified police station). 

 38 Definitions  

In this Part:  

'divert', in relation to a youth, means to take an action under 
section 39.  

'offence' does not include:  

(a)  an offence in relation to which an infringement notice, 
within the meaning of section 9 of the Fines and Penalties 
(Recovery) Act, has been issued; or  

(b)  an offence against Part V or VI of the Traffic Act. 

 39 Diversion of youth  

(1)  This section applies if a police officer believes on 
reasonable grounds that:  

(a)  a person has committed an offence; and  

(b)  the person is a youth or was a youth when the offence 
was committed.  

(2)  The officer must, instead of charging the youth with the 
offence, do one or more of the following as the officer 
considers appropriate:  

(a)  give the youth a verbal warning; or 

(b)  give the youth a written warning; or 

(c)  cause a Youth Justice Conference involving the youth to 
be convened; or 
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(d)  refer the youth to a diversion program.  

(3)  Subsection (2) does not apply if:  

(a)  the youth has left the Territory or the youth's whereabouts 
is unknown; or  

(b)  the alleged offence is a serious offence; or 

(c)  the youth has, on 2 previous occasions, been dealt with 
by Youth Justice Conference or diversion program (or on one 
of the occasions by Youth Justice Conference and on the 
other by diversion program); or  

(d)  the youth has some other history that makes diversion an 
unsuitable option (including a history of previous diversion or 
previous convictions).  

(4)  However, the Commissioner of Police (or the 
Commissioner's delegate) may authorise or require a police 
officer to deal with a youth by Youth Justice Conference or 
by referring the youth to a diversion program despite the fact 
that the case is covered by subsection (3).  

(6)  This section does not prevent the diversion of a youth in 
relation to an offence despite that he or she has been charged 
with the offence. 

(7)  In this section:  

'serious offence' means:  

(a)  an offence prescribed by regulation; or  

(b)  an offence against a law, or a repealed law, of the 
Territory or another jurisdiction (including a jurisdiction 
outside Australia) that substantially corresponds to an offence 
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mentioned in paragraph (a).  

'Youth Justice Conference' includes:  

(a)  a conference with the victim or victims of the offence the 
youth is believed to have committed; and  

(b)  a conference with members of the youth's family. 

 40 Youth and responsible adult must consent to diversion  

(1)  A police officer must not divert a youth unless the youth 
and a responsible adult in respect of the youth consent to the 
youth being diverted.  

(2)  If it is not possible or practicable for the police officer to 
obtain a responsible adult's consent to the youth being 
diverted, the officer may give the youth a verbal warning 
despite that the consent of a responsible adult has not been 
obtained. 

(3)  If the youth, or a responsible adult in respect of the 
youth, does not consent to the youth being diverted, the 
police officer may charge the youth with the offence that the 
officer believes on reasonable grounds the youth committed 
and the youth may be prosecuted for the offence. 

 41 Effect of diverting youth  

(1)  If a youth is diverted in relation to an offence and the 
diversion is completed to the satisfaction of a police officer, 
no criminal investigation or criminal legal proceedings can be 
commenced or continued against the youth in respect of the 
offence.  

(2)  Any admission made or information given by a youth 
during the course of diversion in relation to an offence is not 
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admissible in any subsequent criminal or civil proceedings in 
relation to the offence.  

(3)  However, subsection (2) does not prevent the admission 
of evidence that has been properly obtained in accordance 
with the Police Administration Act and this Act.  

 43 Reporting on diversion of youth  

(1)  If a person is found guilty of an offence, information 
concerning the diversion of the person as a youth for that or 
any other offence may be produced in the Youth Justice 
Court for the purpose of determining the sentence to be 
imposed on the person for the offence.  

(2)  However, information and details of the diversion of a 
youth must not be published, except as aggregated data for 
statistical purposes where the information does not permit 
any particular youth to be identified. 

 49 Proceedings to be in open court  

(1)  Subject to subsection (2), proceedings under this Act 
against a youth must be held in open court.  

(2)  If it appears to the Court that justice will be best served 
by closing the Court, it may order that the Court be closed 
and that no persons remain in or enter a room or place in 
which the Court is being held, or remain within the hearing of 
the Court, without the Court's permission.  

(3)  Subsection (2) does not authorise the Court to exclude 
from the proceedings the youth, a legal practitioner 
representing the youth or the prosecutor.  

(4)  If a magistrate makes an order under subsection (2), a 
person must not remain in or enter a room or place, or remain 
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within the hearing of the Court, in contravention of the order. 

 50 Restriction of publication of proceedings  

(1)  The Court may, in an order under section 49 or by a 
separate order, direct that a report of, or information relating 
to, proceedings in the Court, or the result of proceedings 
against a youth before the Court, must not be published. 

 51 Youth in need of protection  

(1)  This section applies if the Court believes:  

(a)  a youth who is charged with an offence is or may be a 
child in need of protection; or  

(b)  there is a risk to the wellbeing of the youth.  

(2)  The Court may require the CEO:  

(a)  to investigate the circumstances of the youth; and  

(b)  to take appropriate action to promote the wellbeing of the 
youth.  

(3)  If the Court requires the CEO to investigate the 
circumstances of the youth, the CEO must, as soon as 
practicable, give the Court a report on:  

(a)  those circumstances (including, for example, whether or 
not the youth is a child in need of protection); and  

(b)  any action that has been taken in relation to the youth 
regarding those circumstances.  

(4)  The Court may:  



 

Legal\308243214.3  198 

(a)  adjourn the matter for the preparation of the report; and  

(b)  remand the youth under section 65.  

(5)  In this section:  

CEO, see section 13 of the Care and Protection of Children 
Act.  

child in need of protection means a child who is in need of 
protection as defined in section 20 of the Care and Protection 
of Children Act.  

wellbeing of a youth, means the wellbeing of a child as 
defined in section 13 of the Care and Protection of Children 
Act. 

 52 Youth in need of protection  

(1)  This section applies if the Court believes:  

(a)  a youth who is charged with an offence is or may be a 
child in need of protection; or  

(b)  there is a risk to the wellbeing of the youth.  

(2)  The Court may require the CEO:  

(a)  to investigate the circumstances of the youth; and  

(b)  to take appropriate action to promote the wellbeing of the 
youth.  

(3)  If the Court requires the CEO to investigate the 
circumstances of the youth, the CEO must, as soon as 
practicable, give the Court a report on:  

(a)  those circumstances (including, for example, whether or 
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not the youth is a child in need of protection); and  

(b)  any action that has been taken in relation to the youth 
regarding those circumstances.  

(4)  The Court may:  

(a)  adjourn the matter for the preparation of the report; and  

(b)  remand the youth under section 65.  

(5)  In this section:  

CEO, see section 13 of the Care and Protection of Children 
Act.  

child in need of protection means a child who is in need of 
protection as defined in section 20 of the Care and Protection 
of Children Act.  

wellbeing of a youth, means the wellbeing of a child as 
defined in section 13 of the Care and Protection of Children 
Act. 

 53 Application of Justices Act  

(1)  Unless this Act makes specific provision in relation to 
proceedings, orders or convictions, the Justices Act applies as 
if the Youth Justice Court were the Court of Summary 
Jurisdiction established by that Act.  

(2)  This Act does not affect the powers of a Justice of the 
Peace to do any of the following in relation to a youth:  

(b)  issue a summons;  

(c)  grant, issue or endorse a warrant;  
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(d)  grant bail. 

 61 Court must explain proceedings to youth  

(1)  The Court must satisfy itself that a youth who is the 
subject of proceedings for an offence understands the nature 
of the proceedings.  

(2)  If the youth is not represented by a legal practitioner, the 
Court must explain to him or her in a language and manner 
the youth is likely to understand, having regard to the youth's 
age, maturity, cultural background and English language 
skills:  

(a)  the nature of the allegations against him or her; and  

(b)  the legal implications of those allegations; and  

(c)  the elements of the offence that must be established by 
the prosecution.  

(3)  An order or finding of the Court cannot be called into 
question only on the ground of failure to comply with this 
section if the Court has substantially complied with 
subsections (1) and (2). 

 62 Legal representation of youth  

If a youth is not legally represented in proceedings for an 
offence and the Court considers the youth needs legal 
representation, the Court may require that legal representation 
be provided to the youth and may adjourn or stay the 
proceedings until satisfactory arrangements are made for the 
representation of the youth. 

 63 Responsible adults to attend court  
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(1)  A responsible adult in respect of a youth must attend the 
Court and remain in attendance during proceedings against 
the youth for an offence.  

(2)  Subsection (1) does not apply if the Court is satisfied that 
it would be unreasonable to require that attendance.  

(3)  If a responsible adult fails without reasonable excuse to 
attend the Court, or remain in attendance during the 
proceedings, the Court may direct that a warrant or summons 
be issued to bring the responsible adult before the Court at 
that or a further hearing.  

(4)  The Court may:  

(a)  adjourn the proceedings to allow for the responsible adult 
to be present; and  

(b)  continue the hearing after the adjournment despite that 
the responsible adult is not present. 

 64 Court may refer youth to diversion  

The Court may, at any stage of proceedings (prior to a finding 
of guilt) in relation to a youth, with the consent of the 
prosecution and the youth, adjourn the proceedings and refer 
the youth to be re-assessed for inclusion in a diversion 
program, or a Youth Justice Conference, conducted for the 
purposes of Part 3. 

 65 Court may remand youth  

(1)  The Court may, at any stage of proceedings in relation to 
a youth, remand the youth and, by order:  

(a)  allow the youth to go at large; or  
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(b)  release the youth on bail; or  

(c)  release the youth into the care and supervision of any 
person; or  

(d)  remand the youth in custody.  

(2)  If the youth is remanded in custody, he or she can be 
detained in a detention centre or, if the youth has turned 15 
years of age, in either a prison or detention centre as ordered 
by the Court. 

(3)  Unless the youth is committed for trial in the Supreme 
Court, an order remanding the youth in custody must not, 
except with his or her consent, be for a period of more than 
15 days.  

Note for subsection (3)  

Subsection (3) does not prevent the Court from making 
consecutive orders remanding the youth in custody that result 
in the youth remaining in custody in excess of 15 days.  

(4)  The Court may revoke an order made under subsection 
(1) and may substitute any other order it can make under that 
subsection. 

 66 Enquiry and examination authorised  

A person who is required to provide the Court with a report in 
relation to a youth:  

(a)  is authorised to make any necessary enquiries; and  

(b)  may require the youth to be interviewed and examined by 
a medical practitioner or other appropriate person. 
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 67 Report as to mental condition of youth  

(1)  If the Court considers that the mental condition of a 
youth who is charged with an offence may affect his or her 
criminal responsibility or ability to understand proceedings, 
the Court may cause the youth to be examined by an 
appropriately qualified person.  

(2)  The Court may adjourn proceedings in order for the 
youth to be examined.  

(3)  The person who examines the youth must report (whether 
orally or in writing) to the Court as to the youth's mental 
condition. 

 68 Court may seek submissions or reports  

(1)  If a youth has been found guilty of an offence, the Court 
may (whether before or after the proceedings are complete) 
seek submissions or reports in relation to the youth.  

(2)  A submission or report may be written or oral. 

 69 Court must require pre-sentence report  

(1)  If a youth has been found guilty of an offence and the 
Court is considering imposing a sentence of detention or 
imprisonment, the Court must ensure that it is informed as to 
the circumstances of the youth.  

(2)  In order to be informed, the Court must require a pre-
sentence report to be provided to it.  

(3)  However, if the Court is satisfied that it has the 
information necessary to determine an appropriate sentence, 
the Court may dispense with the need for a report.  
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(4)  The Court may require the report to address specific 
matters in relation to the youth that the Court wishes to be 
informed about. 

 70 Content of pre-sentence report  

(1)  A pre-sentence report under section 69 may set out all or 
any of the following matters that are reasonably ascertainable 
by the author of the report and that appear to him or her to be 
relevant to the sentencing of the youth:  

(a)  the age of the youth; and 

(b)  the social history and background of the youth; and 

(c)  the medical and psychiatric history of the youth; and 

(d)  the youth's educational background; and 

(e)  the youth's employment history; and 

(f)  the circumstances of the offence of which the youth has 
been found guilty; and 

(g)  the circumstances of other offences of which the youth 
has been found guilty; and 

(h)  any relevant diversion history of the youth; and 

(i)  the extent to which the youth is complying with any 
sentence currently imposed on him or her; and 

(j)  the financial circumstances of the youth and his or her 
family; and 

(k)  any special needs of the youth; and 

(l)  any courses, programs, treatment, therapy or other 
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assistance that could be available to the youth and from 
which he or she may benefit; and 

(m)  family and community views of the youth's offending 
behaviour; and 

(n)  risk issues in relation to the youth and further offending.  

(2)  The author must include in the report any other matter 
relevant to the sentencing of the youth that the court has 
directed to be set out in the report. 

 71 Report in certain circumstances  

(1)  If a youth has been found guilty of an offence and the 
Court is considering imposing on a youth a sentence that 
includes any of the following, the Court must require a report 
as to the suitability of the youth for the proposed sentence:  

(a)  a sentence that includes supervision; and 

(b)  a community work order; and 

(c)  alternative detention; and 

(d)  periodic detention.  

(2)  If the Court is considering a sentence that involves a fine 
or restitution by financial compensation, the Court must 
satisfy itself (if necessary by requiring a report) that the 
sentence is appropriate having regard to the financial 
circumstances of the youth. 

 81 Principles and considerations to be applied to youth 

offenders  

(1)  When sentencing a youth who has been found guilty of 
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an offence, the Court must have regard to:  

(a)  the principles applying generally for disposing of charges 
of offences, except as those principles are modified by this 
Act; and  

(b)  the general principles of youth justice set out in section 4.  

(2)  The Court must consider any information about the youth 
or the offence that may assist the Court to decide how to 
dispose of the matter, and in particular must consider:  

(a)  the nature and seriousness of the offence; and  

(b)  any history of offences previously committed by the 
youth; and  

(c)  the youth's cultural background; and  

(d)  the age and maturity of the youth; and  

(e)  any previous order in relation to an offence that still 
applies to the youth, and any further order that is liable to be 
imposed if the youth has not complied with the terms of the 
previous order;  

(f)  the extent to which any person was affected as a victim of 
the offence.  

(3)  The Court must dispose of the matter in a way that is in 
proportion to the seriousness of the offence.  

(4)  The Court must have regard to the fact that the 
rehabilitation of a youth may be facilitated by:  

(a)  the participation of the youth's family; and  

(b)  giving the youth opportunities to engage in educational 
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programs and in employment,  

but the absence of such participation or opportunities must 
not result in the youth being dealt with more severely for the 
offence.  

(5)  The Court must take into account whether the youth has 
taken steps to make amends with any of the victims of the 
offence.  

(6)  The Court must impose a sentence of detention or 
imprisonment on a youth only as a last resort, and a sentence 
of imprisonment only if there is no appropriate alternative. 

 82 Powers of Supreme Court in sentencing  

(1)  If a youth is found guilty before the Supreme Court of an 
offence, the Supreme Court may do any of the following:  

(a)  exercise, in addition to its powers, the powers of the 
Youth Justice Court; and 

(b)  order that the youth be detained in a detention centre or 
imprisoned for a period not exceeding the period of 
imprisonment for which such an offence would be punishable 
if committed by an adult; and 

(c)  remit the case to the Youth Justice Court.  

(2)  If the Supreme Court makes an order under subsection 
(1)(b), it may also make any order in relation to that detention 
or imprisonment that it could make in relation to a sentence 
of imprisonment under the Sentencing Act.  

(3)  If the Supreme Court finds a youth guilty of murder, the 
Supreme Court may, despite section 157(2) of the Criminal 
Code, sentence the youth to life imprisonment or a shorter 
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period of detention or imprisonment as it considers 
appropriate. 

 83 Orders Court may make  

(2)  If the Court orders that the youth serve a term of 
detention or imprisonment, the term must not exceed the 
lesser of:  

(a)  the maximum period that may be imposed under the 
relevant law in relation to the offence; or  

(b)  for a youth who is:  

(i)  15 years of age or more – 2 years; or  

(ii)  less than 15 years of age – 12 months. 

(3)  The Court must not order the imprisonment of a youth 
who is less than 15 years of age. 

(4)  If the Supreme Court remits a case to the Youth Justice 
Court under section 82(1)(c), the Youth Justice Court must 
deal with the youth as if the youth had been found guilty of 
the offence in that Court. 
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 84 Court may order pre-sentencing conference  

(1)  The Court may, when determining the appropriate 
sentence for a youth who has been found guilty of an offence, 
adjourn the proceedings and order the youth to participate in 
a pre-sentencing conference. 

(2)  A pre-sentencing conference may be with any of the 
victims of the offence the youth is charged with, community 
representatives, members of the youth's family or any other 
persons as the Court considers appropriate.  

(3)  The Court may:  

(a)  direct that the conference be convened at a specified time 
and place; and  

(b)  appoint a person who is appropriately qualified as the 
convenor of the conference.  

(4)  The convenor must report to the Court as to the outcome 
of the conference. 

  90 Non-parole period  

(1)  If the Court sentences a youth to a term of detention or 
imprisonment longer than 12 months that is not suspended in 
whole or part, the Court must fix a non-parole period unless 
the Court considers that the nature of the offence, the past 
history of the youth or the circumstances of the particular 
case make the fixing of such a period inappropriate.  

(2)  If the sentence is in respect of more than one offence, the 
non-parole period fixed under subsection (1) is in respect of 
the aggregate period of detention or imprisonment that the 
youth is liable to serve under all the sentences imposed.  
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(3)  In this section:  

non-parole period means a period fixed under subsection (1) 
during which the youth is not eligible to be released on 
parole. 

  91 Making good behaviour order  

(1)  This section applies if the Court makes a good behaviour 
order.  

(2)  A good behaviour order in respect of a youth may impose 
any of the following conditions on the youth as the Court 
considers appropriate:  

(a)  that the youth reside with a particular person, or at a 
particular place, specified in the order; and 

(b)  that the youth obey the reasonable directions of a person 
specified in the order; and 

(c)  that the youth refrain from the activities, or from 
associating with persons, specified in the order; and 

(d)  that the youth be under the supervision of the Director 
and that the youth reports to a person nominated by the 
Director, at the place and times as determined by that person, 
during the period of the order; and 

(e)  any other condition the Court considers appropriate.  

(3)  If the Court makes a good behaviour order in respect of a 
youth, the youth must sign the order to signify acceptance of 
the terms before leaving the precincts of the Court.  

(4)  A copy of a good behaviour order must be:  
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(a)  given to the youth; and  

(b)  given to a responsible adult in respect of the youth, if in 
attendance at the Court; and  

(c)  sent to the Director, if the order entails supervision.  

(5)  A youth who is the subject of a good behaviour order 
may, by order of the Court or by notice issued by the 
Registrar, be called upon during the period specified in the 
order to appear before the Court.  

(6)  An order or notice under subsection (5) must be served 
on the youth not less than 4 days before the time specified in 
the notice for the appearance.  

(7)  An application for an order under subsection (5) may be 
made in the absence of the youth. 

  93 Application and purpose of community work orders  

(1)  This Division applies in relation to a community work 
order.  

(2)  The purpose of a community work order is to reflect the 
public interest in ensuring that a youth who commits an 
offence makes amends to the community by performing work 
that is of benefit to the community. 

  94 Making community work order  

(1)  The Court may make a community work order in relation 
to a youth if:  

(a)  the youth consents to the making of the order and to the 
terms of the order; and  
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(b)  the Court is satisfied there is an approved project suitable 
for the youth to participate in; and 

(c)  a probation officer advises the Court that arrangements 
have been or will be made for the youth to participate in the 
approved project; and  

(d)  the Court is satisfied that the youth is a suitable person to 
participate in the approved project.  

(2)  For subsection (1)(d), the Court must require a report 
from a probation officer as to the youth's circumstances and 
any other matter the Court specifies.  

(3)  If the Court makes a community work order, the youth 
must sign the order to signify acceptance of the terms of the 
order before leaving the precincts of the Court.  

(4)  If the Court makes a community work order, it must 
ensure that a copy of the order is:  

(a)  given to the youth; and  

(b)  given to a responsible adult in respect of the youth, if in 
attendance at the Court; and  

(c)  sent to the Director.  

(5)  A community work order may require the youth to 
present himself or herself:  

(a)  at a place and to a person; and  

(b)  within a time, specified in the order or as directed by the 
Director in writing.  

(6)  If the time and place are not specified in the order, the 
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Director must cause a written direction to be given to the 
youth as soon as practicable after the order is made.  

(7)  If the community work order:  

(a)  is in respect of 2 or more offences; or  

(b)  is in addition to one or more other community work 
orders in force in respect of the youth,  

the total number of hours to be worked under the order, or 
orders as the case may be, must not exceed 480 hours. 

  Sections 98 to 
98A 

Deals with suspended sentences for youths  

  Sections 99 to 
110 

Deals with alternative detention orders for youths.  An 
alternative detention order is an order that the youth serve a 
term of detention or imprisonment that is suspended on the 
youth entering into an alternative detention order. 

  Sections 111 to 
120) 

Deals with periodic detention orders for youths.  A periodic 
detention order means an order that the youth serve a term of 
detention or imprisonment that is to be served periodically 
under a periodic detention order. 

  123 Explanation of orders  

(1)  If the Court makes an order in relation to a youth, the 
Court must explain the order to the youth in a language and 
manner the youth is likely to understand, having regard to the 
youth's age, maturity, cultural background and English 
language skills.  

(2)  The Court must explain to the youth:  
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(a)  the purpose and effect of the order; and  

(b)  the consequences of non-compliance with the order and 
the circumstances in which the youth would be taken to 
breach the order; and  

(c)  that the Court has the power to review the order on the 
application of the Director, the youth or a person on behalf of 
the youth.  

(3)  An order is not invalidated by a failure to comply with 
subsection (2). 

  124 Arrest without warrant if condition breached  

If a police officer has reason to believe that a youth has 
breached a condition imposed on the youth under this Part, 
the officer:  

(a)  may arrest the youth without a warrant; and  

(b)  must bring him or her before the Court as soon as 
practicable. 

  125 Aggregate sentences of detention or imprisonment  

(1)  If the Court finds a youth guilty of 2 or more offences 
arising out of the same incident or course of conduct, the 
Court may impose one term of detention or imprisonment in 
respect of both or all of those offences. 

(2)  The term of detention or imprisonment must not exceed 
the lesser of:  

(a)  the maximum term that could be imposed if a separate 
term were imposed in respect of each offence; or  
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(b)  for a youth who:  

(i)  has turned 15 years of age – 2 years; or  

(ii)  is under 15 years of age – 12 months.  

(3)  Subsection (1) does not apply if one of the offences is a 
violent offence, or a sexual offence, within the meaning of 
the Sentencing Act. 

  140B Guiding principles 

(1)  For the purposes of this Part, the best interests of the 
youth are to be treated as the paramount consideration. 

(2)  Agencies with responsibilities related to the welfare of a 
youth must work together cooperatively and effectively to 
help parents: 

(a)  safeguard and promote the wellbeing of the youth; and 

(b)  exercise appropriate control over the behaviour of the 
youth; and 

(c)  comply with any relevant family responsibility agreement 
or order. 

  Sections 140D to 
140R 

Deals with family responsibility agreements for youths who 
have demonstrated behavioural problems, for example, 
criminal behaviour, persistent truancy or anti-social 
behaviour. 

  Sections 141 to 
147 

Deals with reconsideration and review of sentences and 
appeals. 

  Sections 148 to Deals with youth detention centres. 
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201 

Care and Protection 

of Children Act 

NT 10 Best interests of child 

(1)  When a decision involving a child is made, the best 
interests of the child are the paramount concern. 

(2)  Without limiting subsection (1), consideration should be 
given to the following matters in determining the best 
interests of a child: 

(a)  the need to protect the child from harm and exploitation; 
and 

(b)  the capacity and willingness of the child's parents or 
other family members to care for the child; and 

(c)  the nature of the child's relationship with the child's 
family and other persons who are significant in the child's 
life; and 

(d)  the wishes and views of the child, having regard to the 
maturity and understanding of the child; and 

(e)  the child's need for permanency in the child's living 
arrangements; and 

(f)  the child's need for stable and nurturing relationships; and 

(g)  the child's physical, emotional, intellectual, spiritual, 
developmental and educational needs; and 

(h)  the child's age, maturity, gender, sexuality and cultural, 
ethnic and religious backgrounds; and 

(i)  other special characteristics of the child; and 

(j)  the likely effect on the child of any changes in the child's 
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circumstances. 

  11 Child participation 

When a decision involving a child is made: 

(a)  the child: 

(i)  should be given adequate information and explanation in 
a way that the child can understand; and 

(ii)  should be given the opportunity to respond to the 
proposed decision; and 

(iii)  should be given the opportunity to express the child's 
wishes and views freely; and 

(iv)  should be given assistance in expressing those wishes 
and views; and 

(b)  those wishes and views should be taken into account, 
having regard to the child's maturity and understanding. 

  12 Aboriginal children 

(1)  Kinship groups, representative organisations and 
communities of Aboriginal people have a major role, through 
self-determination, in promoting the wellbeing of Aboriginal 
children. 

(2)  In particular, a kinship group, representative organisation 
or community of Aboriginal people nominated by an 
Aboriginal child's family should be able to participate in the 
making of a decision involving the child. 

(3)  An Aboriginal child should, as far as practicable, be 
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placed with a person in the following order of priority: 

(a)  a member of the child's family; or 

(b)  an Aboriginal person in the child's community in 
accordance with local community practice; or 

(c)  any other Aboriginal person; or 

(d)  a person who: 

(i)  is not an Aboriginal person; but 

(ii)  in the CEO's opinion, is sensitive to the child's needs and 
capable of promoting the child's ongoing affiliation with the 
culture of the child's community (and, if possible, ongoing 
contact with the child's family). 

(4)  In addition, an Aboriginal child should, as far as 
practicable, be placed in close proximity to the child's family 
and community. 

  32 CEO may make inquiries  

(1)  The CEO may make inquiries about a child if the CEO 
receives information that raises concerns about the child's 
wellbeing.  

Note:  The CEO may therefore exercise this power whether 

or not as a result of a report under section 26 or a 

notification under section 28(1).  

(2)  On completing the inquiries, the CEO must decide 
whether any further action should be taken for the child under 
this Part or Part 2.3. 
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  33 Police may make inquiries  

(1)  A police officer may make inquiries about a child if the 
officer receives information that raises concerns about the 
child's wellbeing.  

(2)  Within 24 hours after completing the inquiries, the 
officer must give a report of the inquiries to the CEO. 

  34 Giving information for inquiries  

(1)  This section applies if inquiries about a child are being 
made under section 32 or 33 by the CEO or a police officer 
(the 'inquiring officer').  

(2)  The inquiring officer may, for the inquiries, request any 
of the following persons to give the officer specified 
information about the child:  

(a)  a parent or another family member of the child; or 

(b)  a police officer; or 

(c)  a person employed or engaged by an Agency; or 

(d)  an operator of child-related services; or 

(e)  an approved provider of an education and care service 
operated under the Education and Care Services National 

Law (NT); or 

(f)  a health practitioner; or 

(g)  the person in charge of a hospital or any other facility for 
health services; or 

(h)  the person in charge of a school or any other educational 
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institution; or 

(i)  a service provider for a vulnerable child; or 

(j)  any other person prescribed by regulation.  

(3)  The person must comply with the request.  

Maximum penalty: 200 penalty units.  

(4)  It is a defence to a prosecution for an offence against 
subsection (3) if:  

(a)  the defendant has a reasonable excuse; or  

(b)  the Commissioner of Police certifies in writing that 
compliance with the request would:  

(i)  prejudice the investigation of any unlawful conduct; or  

(ii)  disclose a confidential source of information in relation 
to the administration of law; or Chapter 2 Safeguarding 
wellbeing of children Part 2.1 General obligations and 
powers Division 4 Powers to inquire or investigate Care and 

Protection of Children Act 23  

(iii)  prejudice the effectiveness of a method or procedure in 
relation to the administration of law; or  

(iv)  facilitate a person's escape from lawful custody; or  

(v)  endanger the safety of a person. 

  86 Assistance for young person who has left CEO's care  

(1)  A young person who has left the CEO's care is entitled, 
free of any charges, to the possession of any of the person's 
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personal items held by:  

(a)  the Department; or  

(b)  anyone who was a carer of the person; or  

(c)  a party to a placement arrangement for the person.  

(2)  The CEO must ensure the person is provided with child-
related services and other services the CEO considers 
appropriate.  

(3)  Without limiting subsection (2), the CEO may assist the 
person in obtaining any of the following:  

(a)  accommodation; or 

(b)  education or training; or 

(c)  employment; or 

(d)  legal services; or 

(e)  health services; or 

(f)  counselling services.  

(4)  In addition, the CEO may give financial assistance to the 
person for any of the following purposes:  

(a)  the person's education or training; and 

(b)  obtaining and furnishing the person's accommodation; 
and 

(c)  living in close proximity to the place where the person is 
or will be:  
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(i)  undertaking education or training; or  

(ii)  employed or seeking employment.  

(5)  The financial assistance must be given on terms and 
conditions the CEO considers appropriate in the 
circumstances.  

(6)  In this section:  

'personal items', of a person, includes the following:  

(a)  the person's birth certificate;  and 

(b)  school reports or other reports relating to the person's 
education or training; and 

(c)  photographs belonging to the person;  and 

(d)  anything else prescribed by regulation. 

  146 Legal representative of child 

(1)  The Court may order the child to whom the proceedings 
relate be separately represented by a legal practitioner if the 
Court considers doing so is in the best interests of the child. 

(2)  Without limiting subsection (1), the Court may do so if: 

(a)  the application relating to the proceedings is opposed by 
a parent of the child; or 

(b)  the child opposes the application. 

(3)  The Court may make any orders it considers necessary 
for subsection (1). 

(4)  A legal practitioner may represent more than one child in 
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the same proceedings. 

(5)  However, if the Court considers the legal practitioner 
should not do so because of any actual or potential conflict of 
interests, the Court may order a child be separately 
represented. 

(6)  The legal representative of a child must: 

(a)  act in the best interests of the child regardless of any 
instructions from the child; and 

(b)  present the views and wishes of the child to the Court. 

(7)  For subsection (6), the legal representative may: 

(a)  interview the child; and 

(b)  explain to the child the role of the legal representative; 
and 

(c)  present evidence to the Court about the best interests, and 
the views and wishes, of the child; and 

(d)  cross-examine other parties to the proceedings and their 
witnesses; and 

(e)  make applications and submissions to the Court for the 
child; and 

(f)  lodge an appeal against a decision of the Court for the 
child. 

(8)  The Court may make any orders it considers necessary to 
ensure the legal representative is appropriately qualified for 
the representation. 
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  147 Attendance of child 

(1)  The Court may: 

(a)  order a child to attend the proceedings (whether or not the 
proceedings relate to the child); or 

(b)  make any other order in relation to the attendance of the 
child in the proceedings. 

(2)  In addition, the Court may make orders in relation to the 
following: 

(a)  taking a written statement from the child; and 

(b)  presenting to the Court the statement and a report 
prepared under section 149 for the child. 

(3)  The Court may: 

(a)  receive the statement and report as evidence; and 

(b)  give them the weight the Court considers appropriate. 

(4)  However, the Court must have regard to the following 
when acting under subsection (3): 

(a)  the age of the child; and 

(b)  the intellectual capacity of the child; and 

(c)  the capacity of the child to understand the duty to speak 
the truth; and 

(d)  the extent to which the child may have been influenced 
by another person in making the statement or giving 
information for the report. 
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(5)  The Court must take into account the wishes of the child 
when making an order under this section. 

(6)  Apart from this section, the child is not required to give 
evidence in any Court proceedings. 

  258 Object of Part  

(1)  The object of this Part is to ensure:  

(a)  the wellbeing of vulnerable children; and  

(b)  the monitoring of the implementation of any government 
decision arising from the Inquiry into the Protection of 
Aboriginal Children from Sexual Abuse. 

(2)  A 'vulnerable child' is, amongst other things (b) a child 
who has been arrested or is on bail, or in relation to whom an 
order made under the Youth Justice Act is in force;  

  260 Commissioner's functions and powers  

(1)  The following are the Commissioner's functions:  

(a)  to investigate:  

(i)  a complaint about services required to be provided to 
vulnerable children by service providers (see sections 263 to 
265); or  

(ii)  on the Commissioner's own initiative, a matter that may 
form the grounds for making a complaint (irrespective of 
when the matter occurred and whether or not a complaint was 
made);  

(b)  to monitor the ways in which service providers respond 
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to reports made by the Commissioner;  

(c)  to monitor the administration of this Act in so far as it 
relates to vulnerable children; and 

(d)  to monitor the implementation of any government 
decision arising from the Inquiry into the Protection of 
Aboriginal Children from Sexual Abuse; and 

(e)  to act in accordance with section 261 in relation to 
submissions received by the Commissioner about 
recommendations arising from the Board of Inquiry into the 
Child Protection System of the Northern Territory; and 

(f)  to report to the Minister on a matter relating to the 
Commissioner's functions as requested by the Minister.  

(2)  The Commissioner has powers necessary to perform the 
Commissioner's functions. 

  261 Commissioner's functions about Board of Inquiry 

recommendations  

(1)  The Commissioner must, as soon as practicable after 
receiving any submission about recommendations arising 
from the Board of Inquiry into the Child Protection System of 
the Northern Territory, give a copy of it to the Minister.  

(2)  To the extent to which the submission raises a matter 
about the wellbeing of a vulnerable child, the Commissioner 
may:  

(a)  deal with the submission as the Commissioner considers 
appropriate; and  

(b)  without limiting paragraph (a):  
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(i)  perform a function of the Commissioner mentioned in 
section 260(1)(a) to (d) having regard to the submission; and  

(ii)  advise, or make recommendations to, the Minister in 
relation to the submission.  

(3)  The Commissioner may notify the Minister of any action 
the Commissioner has taken or proposes to take in relation to 
the submission. 

  263 Making complaint  

(1)  Any of the following persons may make a complaint:  

(a)  someone who is or has been a vulnerable child; or 

(b)  an adult acting on behalf of a vulnerable child.  

(2)  The complaint:  

(a)  must be made to the Commissioner; and  

(b)  may be made orally or in writing.  

(3)  If the complaint is made orally, the Commissioner may 
arrange for it to be reduced into writing. 

  264 Grounds for complaint  

(1)  The complaint must be made on one or more of the 
following grounds:  

(a)  a service provider (a responsible service provider) failed 
to provide services (required services) for the child, as a 
vulnerable child, that the provider was reasonably expected to 
provide; or 

(b)  the required services provided by the provider for the 
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child failed to meet the standard that was reasonably expected 
of the provider.  

(2)  Without limiting subsection (1), the required services 
include:  

(a)  any services relating to the care or wellbeing of the child; 
and  

(b)  for a vulnerable child mentioned in section 258(2)(e) – 
child-related services covered by that section that are 
provided to the child, or a family member of the child, for 
any of the following:  

(i)  the prevention of harm to, or exploitation of, the child; 
and 

(ii)  the protection of the child; and 

(iii)  care or support of the child. 

(3)  A reference in this Act to the matter to which the 
complaint relates is a reference to each failure forming the 
grounds for the complaint. 

  Sections 265 to 
272 

Deal with how the Commissioner may investigate a 
complaint made pursuant to section 264. 

Domestic and 

Family Violence Act 

NT 105 Application of Part  

This Part applies only to the following proceedings:  

(a)  a proceeding for the hearing of an application for:  

(i)  a DVO; or  

(ii)  the variation or revocation of a DVO; and 
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(b)  a proceeding for the confirmation of a DVO. 

  106 When Court to be closed  

(1)  The Court must be closed to the public for the 
proceeding:  

(a)  at all times if the only protected person is a child; or  

(b)  while a vulnerable witness gives evidence. 

(2)  However, the Court may order a proceeding, or part of it, 
be open to the public if it considers it is in the interests of 
justice to do so.  

(3)  Even if the proceeding, or part of it, is open to the public, 
the Court may order a person (other than a party to the 
proceeding) to leave the courtroom where the proceeding is 
being conducted while a witness gives evidence. 

  107 How evidence of child given  

(1)  The evidence of a child must be given by written or 
recorded statement.  

(2)  When making the statement, the child is entitled to be 
accompanied by 1 of the following persons to provide 
emotional support:  

(a)  a relative; or 

(b)  an adult friend; or 

(c)  someone else whom:  

(i)  the child asks to accompany him or her; and  
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(ii)  the Court considers is appropriate to provide the support. 

  108 Admission of child's evidence   

(1)  A child's written statement may be admitted in evidence 
only if:  

(a)  it states the child's age; and  

(b)  it states that, before signing it:  

(i)  the child read it; or  

(ii)  someone else read it to the child and the reason why the 
child did not read it.  

(2)  A child's recorded statement may be admitted in evidence 
only if a transcript of the statement complying with 
subsection (3) is produced to the defendant or defendant's 
lawyer.  

(3)  The transcript must:  

(a)  state how, when and by whom the statement was 
recorded; and 

(b)  be certified as correct by the party seeking to have the 
statement admitted in evidence. 

  109 No cross-examination of child  

A child who gives evidence by written or recorded statement 
need not appear at the hearing and cannot be cross-examined 
in relation to his or her evidence. 

  122 Penalty for contravention of DVO – young person 

(1)  If a young person is found guilty of an offence against 
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section 120 (1), the person is liable to a penalty of 400 
penalty units or detention or imprisonment for 2 years. 

(2)  The court must record a conviction and order the person 
to serve a term of detention or imprisonment for at least 7 
days if the person has previously been found guilty of such an 
offence. 

(3)  Subsection (2) does not apply if: 

(a)  the offence does not result in harm being caused to a 
protected person; and 

(b)  the court is satisfied it is not appropriate to record a 
conviction and sentence the person under the subsection in 
the particular circumstances of the offence, including, 
because of the person's age. 

(4)  In addition, subsection (2) does not apply to a police 
DVO that has not been confirmed by the Court under 
Part 2.10. 

  123 Publication of names and identifying information about 

children 

(1)  A person commits an offence if the person publishes 
the name of a child: 

(a)  who is a protected person named in a DVO; or 

(b)  who appears, or is reasonably likely to appear, as a 
witness in a proceeding; or 

(c)  who is, or is reasonably likely to be, mentioned or 
otherwise involved in a proceeding. 
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Maximum penalty:     200 penalty units or imprisonment for 
1 year. 

(2)  Subsection (1) does not apply if: 

(a)  the publication is made in an official report of 
the proceeding; or 

(b)  the Court consents to the publication of the child's name. 

(3)  An offence against subsection (1) is an offence of strict 
liability. 

(4)  In this section: 

'name', of a child, includes any information, picture or other 
material that: 

(a)  identifies the child; or 

(b)  is likely to lead to the child's identification. 

'proceeding' means a proceeding for the hearing of an 
application for: 

(a)  a DVO; or 

(b)  the confirmation, variation or revocation of a DVO. 
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Tobacco Control 

ACT 

NT 42 Sale to children prohibited  

(1)  A person must not sell a tobacco product to a child.  

Maximum penalty: If the offender is an individual – 200 
penalty units.  

If the offender is a body corporate – 1 000 penalty units. 

(2)  For the purposes of subsection (1), it is irrelevant that the 
child was purchasing the tobacco product for or on behalf of 
an adult.  

(3)  If an adult employee of a licensed tobacco retailer sells a 
tobacco product to a child, the licensed tobacco retailer is 
taken to have committed an offence against subsection (1).  

(4)  If a child employee of a licensed tobacco retailer sells a 
tobacco product to another child:  

(a)  the child employee is taken not to have committed an 
offence against subsection (1); and  

(b)  the licensed tobacco retailer is taken to have committed 
an offence against subsection (1); and  

(c)  if, at the time of the sale, the child employee was being 
supervised by an adult employee of the licensed tobacco 
retailer – the adult employee is taken to have committed an 
offence against subsection (1). 

(5)  If a child obtains a tobacco product from a vending 
machine:  

(a)  the liquor licensee of the liquor licensed premises on 
which the machine was located is taken to have committed an 
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offence against subsection (1); and  

(b)  the employee of the liquor licensee who, at the time the 
child obtained the tobacco product, was in charge of the bar 
area in which the vending machine was located is taken to 
have committed an offence against subsection (1). 

(6)  A person may be prosecuted and found guilty of an 
offence against subsection (1), including an offence 
committed by virtue of subsection (3), (4)(b) or (c) or (5)(a) 
or (b), even though no other person is prosecuted or found 
guilty of an offence against subsection (1). 
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Tasmania 

CONVENTION ON THE RIGHTS OF THE CHILD (CRC):  TABLE OF RELEVANT AUSTRALIAN LEGISLATION 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

ARTICLE 40:  

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed;  

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 

Age of Majority Act 

1973 

Tas 1(a) A person who, on or after the appointed day, attains the age 
of 18 years shall be deemed to attain full age and full 
capacity on attaining that age. 

Children, Young 

Persons and their 

Families Act 1997 

Tas 92 A person who has the control or charge of a child must not 
leave the child without making reasonable provision for the 
child's supervision and care for a time which is unreasonable.  

Proceedings for an offence under subsection must not be 
brought against a person who is under 16 years of age. 

Classification 

(Publications, Films 

and Computer 

Games) 

Enforcement Act 

1995 

Tas 39 A minor who is 15 or older must not buy a film classified 
R 18+ knowing that it is so classified. 

Criminal Code Act 

1924 - Schedule 1 

Tas 18 (1)  No act or omission done or made by a person under 10 
years of age is an offence.  

(2)  No act or omission done or made by a person under 14 
years of age is an offence unless it be proved that he had 
sufficient capacity to know that the act or omission was one 
which he ought not to do or make.  

(3) A male person under 7 years of age is conclusively 
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guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 
competent, independent and impartial authority 

presumed to be incapable of having sexual intercourse. 

  124 Any person who has unlawful sexual intercourse with another 
person who is under the age of 17 years is guilty of a crime.  

It is a defence to a charge under this section to prove that the 
accused person believed on reasonable grounds that the other 
person was of or above the age of 17 years.  

The consent of a person against whom a crime is alleged to 
have been committed under this section is a defence to such a 
charge (not to a charge in the case of anal sexual intercourse) 
only where, at the time the crime was alleged to have been 
committed: 

(a)  that person was of or above the age of 15 years and the 
accused person was not more than 5 years older than that 
person; or  

(b)  that person was of or above the age of 12 years and the 
accused person was not more than 3 years older than that 
person.  

  125B Any person who does any indecent act with, or directed at, 
another person who is under the age of 17 years is guilty of a 
crime.  

It is a defence to a charge under this section to prove that the 
accused person believed on reasonable grounds that the other 
person was of or above the age of 17 years.  

The consent of a person against whom a crime is alleged to 
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or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 

have been committed under this section is a defence to such a 
charge only where, at the time the crime was alleged to have 
been committed: 

(a)  that person was of or above the age of 15 years and the 
accused person was not more than 5 years older than that 
person; or  

(b)  that person was of or above the age of 12 years and the 
accused person was not more than 3 years older than that 
person. 

  125D A person (the 'accused person' ) who makes a 
communication by any means with the intention of procuring 
a person under the age of 17 years, or a person the accused 
person believes is under the age of 17 years, to engage in an 
unlawful sexual act, either in this State or elsewhere, is guilty 
of a crime. 

It is a defence to a charge under this section to prove that: 

(a)  the person who received the communication, or to whom 
the communication was directed, was of or above the age of 
15 years and the accused person was not more than 5 years 
older than that person; or  

(b)  the person who received the communication, or to whom 
the communication was directed, was of or above the age of 
12 years and the accused person was not more than 3 years 
older than that person. 
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children are dealt with in a manner appropriate to 
their well-being and proportionate both to their 
circumstances and the offence.  

 

 

  127 Any person who unlawfully and indecently assaults another 
person is guilty of a crime. 

In any case in which it is provided that the consent of a 
person to the act charged shall be a defence to a charge under 
section 124 (see above), the like consent to an act charged 
under this section given under the like conditions as to the 
age of the parties shall be a defence to a charge under this 
section. 

  133 Any person who has sexual intercourse with another person 
knowing that other person to be his or her lineal ancestor, 
lineal descendant, or sibling, is guilty of a crime whether or 
not that other person has consented to such sexual 
intercourse. 

Any person of or above the age of 16 years who, with 
consent, permits another person to have sexual intercourse 
with him or her knowing that other person to be his or her 
lineal ancestor, lineal descendant, or sibling, is guilty of a 
crime. 

  178 Any person over the age of 14 years who, having the custody, 
care, or control of a child under the age of 14 years, wilfully 
ill-treats, neglects, abandons, or exposes such child, or causes 
such child to be ill-treated, neglected, abandoned, or exposed 
in a manner likely to cause such child unnecessary suffering 
or injury to health, is guilty of a crime. 

  348 On the adjournment of a trial, the accused may be remanded. 

Instead of remanding the accused person to a gaol or 
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detention centre, or to the custody of the Director of 
Corrective Services or the Secretary of the responsible 
Department in relation to the Youth Justice Act 1997, the 
judge may commit him or her to a secure mental health unit 
if the Chief Forensic Psychiatrist has provided a report to the 
effect that in the case of an accused person who has not 
attained the age of 18 years, the secure mental health unit is 
the most appropriate place available to accommodate him or 
her in the circumstances having regard to the objectives and 
general principles set out in section 4 and 5 of the Youth 

Justice Act 1997. 

Criminal Law 

(Detention and 

Interrogation) Act 

1995 

Tas 4 Every person who has been taken into custody may be 
detained by a police officer for a reasonable time after being 
taken into custody for the purposes of questioning the person, 
or carrying out investigations in which the person 
participates, in order to determine his or her involvement, if 
any, in relation to an offence and during the period 
reasonably required to arrange to bring the person before a 
magistrate or justice and to transport the person to a 
magistrate or justice. 

In determining what constitutes a reasonable time, 
consideration must be taken of, but is not limited to: 

1.  the time during which questioning is deferred or 
suspended to allow the person to communicate with a legal 
practitioner, friend, relative, parent, guardian or independent 
person or, in the case of a child, a person called by the police 
officer conducting the investigation to accompany the child; 
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2.  any time taken by a legal practitioner, friend, relative, 
parent, guardian, independent person or interpreter or, in the 
case of a child, a person called by the police officer 
conducting the investigation to accompany the child to arrive 
at the place where the questioning or investigation is to take 
place. 

  5 If a person in custody does not have a knowledge of the 
English language that is sufficient to enable the person to 
understand the questioning or investigation, the police officer 
conducting the investigation must, before any questioning or 
investigation under section 4 may commence, arrange for the 
presence of a competent interpreter and defer the questioning 
or investigation until the interpreter is present. 

This section does not apply to questioning or investigation in 
connection with an offence under: 

(a)  section 4, 6 or 14 of the Road Safety (Alcohol and Drugs) 

Act 1970; or  

(b)  section 13(1), 16(1), 21(2), 22(3), 24(2), 26(2), 28(3), 
33(3) or 38(3) of the Marine Safety (Misuse of Alcohol) Act 

2006.  

  6 Before any questioning or investigation under section 4 may 
commence, the police officer conducting the investigation 
must inform the person in custody that he or she: 

(a)  may communicate with, or attempt to communicate with, 
a friend or relative to inform the friend or relative of the 
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whereabouts of the person in custody; and  

(b)  may communicate with, or attempt to communicate with, 
a legal practitioner.  

(2)  Where a person in custody requests: 

(a)  to communicate with a friend or relative to inform that 
person of his or her whereabouts; or  

(b)  to communicate with a legal practitioner; or  

(c)  to communicate with a friend or relative to inform that 
person of his or her whereabouts and with a legal practitioner, 
the police officer conducting the investigation must, subject 
to subsection (3), defer the questioning and investigation for 
a time that is reasonable in the circumstances to enable the 
person to make, or attempt to make, the communication. 

Where a person in custody is of or over the age of 18 years, 
the police officer conducting the investigation may deny the 
person in custody communication with all or any of the above 
persons. 

If a person in custody wishes to communicate with a friend, 
relative or legal practitioner, the police officer in whose 
custody the person is: 

(a)  must afford the person reasonable facilities as soon as 
practicable to enable the person to do so; and  

(b)  must allow the person's legal practitioner to communicate 
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with the person in custody in circumstances in which as far as 
practicable the communication will not be overheard.  

This section does not apply to questioning or investigation in 
connection with an offence under: 

(a)  section 4, 6 or 14 of the Road Safety (Alcohol and Drugs) 

Act 1970; or  

(b)  section 13(1), 16(1), 21(2), 22(3), 24(2), 26(2), 28(3), 
33(3) or 38(3) of the Marine Safety (Misuse of Alcohol) Act 

2006. 

  9 Nothing in sections 4, 5 and 6 above affects: 

(a)  the right of a person suspected of having committed an 
offence to refuse to answer questions or to participate in 
investigations except where required to do so by or under an 
Act or a Commonwealth Act; or  

(b)  the onus on the prosecution to establish the voluntariness 
of an admission or confession made by a person suspected of 
having committed an offence; or  

(c)  the discretion of a court to exclude unfairly obtained 
evidence; or  

(d)  the discretion of a court to exclude illegally or 
improperly obtained evidence.  

  10 Nothing in sections 4, 5 and 6 above confers a power to 
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detain against his or her will a person who is not under arrest.  

   15 Where a person is in custody and is taken to a police station 
or is arrested and taken into custody at a police station, the 
person must be brought before a custody officer without 
delay and placed in the custody of the custody officer. 

When a person is brought before a custody officer, the 
custody officer must: 

(a)  record the time of the person's arrival at the police station 
and the time when the person came into the custody officer's 
custody; and  

(b)  in the presence of the person in custody make a written 
record of the grounds for that person's detention; and  

(c)  inform the person in custody of the reason for that 
person's detention. 

   16 The custody officer at a police station must ensure: 

(a) hat all persons in custody at that station are treated in 
accordance with this Act and any standing orders; and  

(b)  that all matters relating to persons in custody at the 
station which are required by this Act or by those standing 
orders to be recorded are recorded in the custody records 
relating to those persons.  

 Evidence Act 2001 Tas 27 A party may question any witness, except as provided by this 
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Act. 

   30 A witness may give evidence about a fact through an 
interpreter unless the witness can understand and speak the 
English language sufficiently to enable the witness to 
understand, and to make an adequate reply to, questions that 
may be put about the fact.  

   38 A party who called a witness, with the leave of the court, may 
question the witness as though the party were cross-
examining the witness about: 

(a)  evidence given by the witness that is unfavourable to the 
party; or  

(b)  a matter of which the witness may reasonably be 
supposed to have knowledge and about which it appears to 
the court the witness is not, in examination in chief, making a 
genuine attempt to give evidence; or  

(c)  whether the witness has, at any time, made a prior 
inconsistent statement.  

   41 The court must disallow a question put to a witness in cross-
examination, or inform the witness that it need not be 
answered, if the court is of the opinion that the question 
(referred to as a 'disallowable question'): 

(a)  is misleading or confusing; or  

(b)  is unduly annoying, harassing, intimidating, offensive, 
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oppressive, humiliating or repetitive; or  

(c)  is put to the witness in a manner or tone that is belittling, 
insulting or otherwise inappropriate; or  

(d)  has no basis other than a stereotype (for example, a 
stereotype based on the witness's sex, race, culture, ethnicity, 
age or mental, intellectual or physical disability).  

(2)  Without limiting the matters the court may take into 
account for the purposes of subsection (1), it is to take into 
account any relevant condition or characteristic of the witness 
of which the court is, or is made, aware, including age. 

   89 In a criminal proceeding, an inference unfavourable to a party 
must not be drawn from evidence that the party or another 
person failed or refused: 

(a)  to answer one or more questions; or  

(b)  to respond to a representation put or made to the party or 
other person by an investigating official who at that time was 
performing functions in connection with the investigation of 
the commission, or possible commission, of an offence.  

(2)  Evidence of that kind is not admissible if it can only be 
used to draw such an inference.  

(3)  Subsection (1) does not prevent use of the evidence to 
prove that the party or other person failed or refused to 
answer the question or to respond to the representation if the 
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failure or refusal is a fact in issue in the proceeding.  

 Evidence (Children 

and Special 

Witnesses) Act 2001 

Tas 4 (Part 2) In giving evidence in any proceeding, a child is entitled to 
have near him or her a person approved by the judge who 
may provide the child with support.  

A judge may only approve a person for the purpose if that 
person is not, or is not likely to be, a witness in or a party to 
the proceeding.  

   6 Except where an order under section 7 (see below) is in force, 
the evidence of an affected child in a prescribed proceeding is 
to be given by audio visual link.  

While an affected child is giving evidence by audio visual 
link, only the following persons may be present in the room 
with the child:  

(a)  a person approved under section 4; or 

(b)  one person employed at the court in which the 
proceedings are being conducted.  

   7 In a prescribed proceeding, the prosecutor may apply to a 
judge of the court hearing the proceeding for an order that 
section 6 does not apply to the proceeding.  

On receipt of an application, the judge may make an order 
declaring that section 6 does not apply to the proceeding if 
satisfied that the affected child is able and wishes to give 
evidence in the presence of the defendant in the courtroom.  
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   8 A judge may make an order declaring that a person who is 
giving, or is to give, evidence in a proceeding is a special 
witness if satisfied that by reason of age, cultural background, 
relationship to any party to the proceeding, the nature of the 
subject matter of the evidence or any other factor the court 
considers relevant, the person is likely: 

(a)  to suffer severe emotional trauma; or  

(b)  to be so intimidated or distressed as to be unable to give 
evidence or to give evidence satisfactorily.  

Of note, a judge is not to make an order pursuant to the above 
in respect of an affected child, despite the reference to age.  
The appropriate order would have to be made under section 
6. 

 Magistrates Court 

(Children's Division) 

Act 1998 

Tas 7 The Court has a duty, as far as practicable: 

(a)  to ensure that parties to proceedings before the Court 
understand the nature and purpose of the proceedings; and  

(b)  to respect the cultural identity of a child to whom 
proceedings before the Court relate; and  

(c)  to consider the opinion of a child to whom proceedings 
before the Court relate if the Court considers the child able: 

(i)  to understand the proceedings and their consequences; 
and  
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(ii)  to form a rational opinion.  

   11 (1)  Only the following persons may be present at a sitting of 
the Court:  

(a)  the child to whom the proceeding relates; and 

(b)  the parents, other adult members of the child's family and 
guardians of the child; and 

(c)  parties to the proceedings and their advocates; and 

(d)  a person approved under section 4 or section 8(2)(b)(i) of 
the Evidence (Children and Special Witnesses) Act 2001 
while the child or special witness whom the person is 
supporting remains in the Court; and 

(e)  a witness while giving evidence or permitted by the Court 
to remain in the Court; and 

(f)  an employee of the Department, within the meaning of 
the Children, Young Persons and Their Families Act 1997; 
and 

(g)  if the child is an Aboriginal child, a representative of an 
Aboriginal organisation; and 

(h)  officers of the Court; and 

(i)  a person engaged in professional study relevant to the 
operation of the Court or research, if the Court permits him or 
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her to be present; and 

(j)  a person who, in the Court's opinion, will assist the Court; 
and 

(k)  if the proceedings relate to the making, variation or 
revocation of a restraint order, parties to those proceedings 
and any person for whose benefit, or against whom, the 
restraint order is sought or made; and 

(l)  any other person if the Court considers that the interests 
of justice require that person's presence; and 

(m)  an infant or young child who is in the care of an adult 
present at the sitting.  

(2)  Subject to sections 4 and section 8 of the Evidence 

(Children and Special Witnesses) Act 2001, the Court may 
exclude a person referred to in subsection (1) from the Court 
if it considers it necessary to do so in the interests of justice.  

   12 A person must not publish in any way a report of the 
proceedings of the Court if the report identifies, or contains 
any information, picture or film that may lead to the 
identification of, a child who is the subject of, a party to or a 
witness in the proceedings except where: 

(a)  permission to publish the identity, information, picture or 
film has been granted under subsection (2); and  

(b)  the identity, information, picture or film is published in 
accordance with any conditions specified in respect of the 
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permission.  

   13 The Court may determine that it is not bound by the rules of 
evidence in any proceedings before it if it is satisfied that it 
would not be in the best interests of the child to be bound by 
those rules. 

   14 A party to proceedings before the Court may conduct his or 
her case and examine and cross-examine witnesses by: 

(a)  himself or herself; or  

(b)  a legal practitioner; or  

(c)  another advocate approved by the Court.  

   15 (1)  The Court must not proceed to hear a matter unless: 

(a)  the child is represented in the proceedings by a legal 
practitioner; or  

(b)  the Court is satisfied that the child has made an informed 
and independent decision not to be so represented.  

(2)  Subsection (1) does not apply if the Court is of the 
opinion that it is in the best interests of the child to proceed 
with the hearing in the absence of the child's representative.  

(3)  In proceedings under this Act, if: 

(a)  the child is not represented by a legal practitioner; and  
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(b)  the Court is not satisfied that the child has made an 
informed and independent decision not to be so represented –  

the Court may make such orders as it considers necessary or 
appropriate to secure legal representation for the child and 
any orders it could make on adjournment of those 
proceedings were the child represented by a legal 
practitioner.  

(4)  In any proceedings before the Court, whether or not the 
child is represented by a legal practitioner, if it appears to the 
Court that the child ought to be separately represented, the 
Court may: 

(a)  order that the child is to be separately represented; and  

(b)  make such other orders as it considers necessary or 
appropriate to secure that separate representation.  

(5)  The Court may make an order under this section: 

(a)  on its own initiative; or  

(b)  on the application of: 

(i)  the child; or  

(ii)  the Secretary; or  

(iii)  a guardian of the child; or  

(iv)  any other person.  
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 Misuse of Drugs Act 

2001 

Tas 36 A person is not criminally liable for an offence under 
section 13 (Procuring child to traffic in controlled substance) 
or 14 (Supplying controlled drub to a child) if, at the time of 
the conduct constituting the offence, the person was a child. 

'Child' means a person who has not attained the age of 18 
years pursuant to section 3(1) of the Act. 

 Police Offences Act 

1935 

Tas 42 A person shall not take or use any animal that is the property 
of another person without: 

(a)  the consent of the owner or person in lawful possession 
thereof; or  

(b)  other lawful excuse 

Where a person is convicted of an offence, having previously 
been convicted of an offence thereunder, the court before 
which he is convicted, if it thinks it reasonable so to do, 
having regard to all or any of the following matters, namely:  

(a)  The time that has elapsed since the commission of a 
previous offence;  

(b)  The character, antecedents, age, health, or mental 
condition of that person; and 

(c)  Any other circumstances. 

 Youth Justice Act Tas Part 2, Division 
1, section 7 

The purpose of this Part is to divert, in an appropriate case, a 
youth who admits committing an offence from the courts' 
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criminal justice system. 

   8 If a youth admits the commission of an offence and a police 
officer is of the opinion that the matter does not warrant any 
formal action under this Act, the officer may informally 
caution the youth against further offending and proceed no 
further against the youth.  

If a youth is informally cautioned under this section, no 
further proceedings may be taken against the youth for the 
offence in relation to which the youth was cautioned. 

   9 (1)  If a youth admits the commission of an offence and a 
police officer is of the opinion that the matter warrants a 
more formal action under this Act than an informal caution, 
the officer may deal with the matter as follows:  

(a)  the officer may require that the youth be formally 
cautioned against further offending;  

(b)  the officer may require the Secretary to convene a 
community conference to deal with the matter;  

(c)  the officer may file a complaint for the offence before the 
Court.  

(2)  Before a police officer requires that a youth be formally 
cautioned against further offending or requires the Secretary 
to convene a community conference: 

(a)  the officer must explain to the youth: 
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(i)  the nature of the offence and of the circumstances out of 
which it is alleged to arise; and  

(ii)  that the youth is entitled to obtain legal advice; and  

(iii) that the youth is entitled (whether or not he or she 
exercises the right to obtain legal advice) to require that the 
matter be dealt with by the Court; and  

(b)  if the youth does not require the matter to be dealt with 
by the Court, the officer must record the admission of the 
commission of the offence in written form and request the 
youth to sign the admission; and  

(c)  the youth must agree to being formally cautioned or to 
the convening of a community conference.  

(3)  Before a police officer requires that a youth be formally 
cautioned against further offending, if the police officer 
considers it appropriate in all the circumstances, the police 
officer must: 

(a)  ask the victim of the offence whether he or she wishes to 
be present at the administration of the formal caution; and  

(b)  where the victim wishes to be present, allow the victim 
the opportunity to attend the administration of the formal 
caution; and  

(c)  where the victim does not wish to be present, ask the 
victim whether he or she wishes to be informed of the 
identity of the offender and how the offence has been dealt 
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with.  

(4)  Before a police officer can require the Secretary to 
convene a community conference, the youth must sign an 
undertaking to attend the conference.  

(5)  The following proceedings are to take place, if 
practicable, in the presence of a guardian or, if a guardian is 
not available, a responsible adult:  

(a)  the explanation given to the youth under subsection (2);  

(b)  the signing of an admission by the youth under 
subsection (2);  

(c)  the agreement of the youth under subsection (2) to being 
formally cautioned or to the convening of a community 
conference;  

(d)  the signing of an undertaking by the youth under 
subsection (4).  

(6)  A complaint may only be filed under subsection (1)(c): 

(a)  if the youth requires that the matter be dealt with by the 
Court; or  

(b)  if the police officer is of the opinion that a formal caution 
should be administered to the youth but the youth does not: 

(i)  agree to being formally cautioned; or  
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(ii)  sign the formal caution; or  

(iii)  enter into an undertaking if required to do so under 
section 10(2); or  

(c)  if the police officer is of the opinion that a community 
conference should be convened to deal with the youth but the 
youth does not: 

(i)  agree to the convening of a community conference; or  

(ii)  enter into an undertaking to attend the community 
conference; or  

(d)  if, in the opinion of the police officer, the matter cannot 
be adequately dealt with by the administration of a formal 
caution or by a community conference in view of the 
seriousness or the nature of the offence. 

   10 (1) A formal caution against further offending is to be 
administered to the youth by an authorised police officer.  

(2)  f an authorised police officer administers a formal 
caution against further offending, the officer may also require 
the youth to enter into one or more of the following 
undertakings:  

(a) an undertaking to pay compensation, in the manner 
specified in the undertaking, for: 

(i)  loss of or damage to offence-affected property; and  
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(ii)  injury suffered, expenses incurred or other loss suffered 
by the victim of the offence; and  

(iii)  injury suffered, expenses incurred or other loss suffered 
by any other person by reason of the offence;  

(b)  an undertaking to make restitution of offence-affected 
property;  

(c)  an undertaking to perform a specified period (not 
exceeding 35 hours) of community service which is for the 
benefit of the victim of the offence;  

(d)  an undertaking to apologise to the victim of the offence;  

(e)  an undertaking to do anything else that may be 
appropriate in the circumstances of the case.  

(3)  If a formal caution is to be administered in respect of an 
offence, the authorised police officer must explain to the 
youth: 

(a)  the nature of the caution; and  

(b)  that the administering of the caution may be treated as 
evidence of commission of the offence by a police officer, 
community conference or court if the youth has to be dealt 
with for a subsequent offence.  

(4)  A formal caution must: 
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(a)  if practicable, be administered in the presence of: 

(i)  a guardian; or  

(ii)  if a guardian is not available, a responsible adult; and  

(b)  be put in writing; and  

(c)  contain: 

(i)  details of the offence; and  

(ii)  the youth's name; and  

(iii)  the authorised police officer's name and rank; and  

(iv)  the name of the place where, and the time when, the 
caution was administered; and  

(v)  the names of all other persons present when the caution 
was administered; and  

(vi)  details of the nature and effect of the caution; and  

(vii)  details of all undertakings entered into by the youth 
under this section; and  

(d)  be signed by the youth, the authorised police officer and, 
if reasonably practicable, by the guardian or responsible 
adult.  

(5)  Before requiring a youth to enter an undertaking under 
this section, the authorised police officer must give the youth, 
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and any guardian or responsible adult present, an opportunity 
to make representations with respect to the matter.  

(6)  If a youth enters into an undertaking under this section to 
apologise to the victim of the offence, the apology must be 
made in the presence of an adult approved by an authorised 
police officer.  

(7)  An undertaking will have a maximum duration of 3 
months.  

(8)  A youth who signs a formal caution is not liable to be 
prosecuted for an offence if the youth enters into all 
undertakings the authorised police officer requires under this 
section.  

(9)  After administering a formal caution, the authorised 
police officer must: 

(a)  ask the victim of the offence whether he or she wishes to 
be informed of the identity of the offender and how the 
offence has been dealt with if the victim was not present and 
has not been asked those questions previously by a police 
officer; and  

(b)  give the victim that information if the victim has 
indicated to the authorised police officer or previously to 
another police officer that he or she does wish to have that 
information.  

(10)  A record is to be kept of a formal caution.  
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(11)  In a proceeding under this Act, a document purporting 
to be a formal caution or a copy of a formal caution is 
evidence of the matters contained in the document. 

   16 (1)  A community conference may impose one or more of the 
following sanctions:  

(a)  administer a caution against further offending; and 

(b)  require the youth to enter into an undertaking to pay 
compensation for injury suffered by the victim or any other 
person by reason of the commission of the offence; and 

(c)  require the youth to enter into an undertaking to pay 
compensation for loss or destruction of, or damage to, 
offence-affected property; and 

(d)  require the youth to enter into an undertaking to make 
restitution of offence-affected property; and 

(e)  require the youth to enter into an undertaking to perform 
a specified period, not exceeding 70 hours, of community 
service; and 

(f)  with the agreement of the victim of the offence, require 
the youth to enter into an undertaking to apologise to the 
victim; and 

(g)  require the youth to enter into an undertaking to do 
anything else that may be appropriate in the circumstances of 
the case.  
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(2)  An undertaking may have a duration not exceeding 12 
months.  

(3)  A community conference may not, under 
subsection (1)(e), require a youth to enter into an undertaking 
to perform community service unless the Crown provides, or 
participates in, a scheme providing for the performance of 
community service by youths and: 

(a)  the scheme is suitable for the performance of community 
service by the youth; and  

(b)  a place is available in the scheme for the youth.  

   17 (1)  The facilitator must ensure that all persons attending a 
community conference understand its nature, purpose and 
consequences.  

(2)  In deciding an appropriate sanction, a community 
conference is to consider: 

(a)  the objectives specified in section 4 and the principles 
specified in section 5; and  

(b)  the sanctions imposed by courts, community conferences 
and police officers on youths in respect of similar offences if 
that information is readily available to the community 
conference.  

(3)  If practicable, a community conference should reach a 
decision on the sanctions to be imposed on a youth by 
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consensus.  

(4)  A community conference fails to reach a decision unless 
all the following persons agree to the imposition of a 
sanction:  

(a)  the youth; and 

(b)  the police officer or representative of the Commissioner 
of Police; and 

(c)  if the victim is present at the conference, the victim.  

(5)  If the facilitator considers it appropriate, the facilitator 
may adjourn a community conference from time to time and 
from place to place.  

   20 (1)  A youth is not liable to be prosecuted for an offence in 
respect of which a community conference was convened if: 

(a)  the community conference administers a caution against 
further offending but does not require the youth to enter into 
an undertaking; or  

(b)  the youth enters into the undertakings required by the 
community conference and performs the obligations arising 
from those undertakings.  

(2)  A police officer may file a complaint before the Court for 
an offence in respect of which a community conference is 
convened if: 
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(a)  the youth fails to attend the community conference; or  

(b)  the community conference fails to reach a decision; or  

(c)  the youth fails to enter into an undertaking as required by 
the community conference; or  

(d)  the youth fails to perform the obligations arising from 
undertakings entered into as required by the community 
conference.  

(3)  A complaint may be filed under subsection (2) even 
though a period of limitation relating to the commencement 
of proceedings for the relevant offence has expired, but the 
complaint must be filed: 

(a)  if the youth fails to attend the community conference, not 
more than 2 months after that failure to attend; or  

(b)  if the community conference fails to reach a decision, not 
more than 2 months after the community conference ends; or  

(c)  if the youth fails to enter into an undertaking as required 
by the community conference, not more than 2 months after 
that failure to enter into the undertaking; or  

(d)  if the youth fails to perform an obligation arising from an 
undertaking, not more than 6 months after the end of the 
period of the undertaking.  

   22 (1)  A person must not publish any information in respect of 
any action or proceedings that are to be, are being or have 
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been taken by a police officer, an Elder of an Aboriginal 
community, a representative of a recognised Aboriginal 
organisation or a religious, ethnic or other community group 
or a community conference under this Part against a youth if 
the information identifies, or may lead to the identification 
of: 

(a)  the youth; or  

(b)  the victim; or  

(c)  any other person involved in the action or proceedings 
(otherwise than in a professional capacity as a police officer 
or a person employed or engaged in the administration of this 
Act) who has not consented to the publication of the 
information.  

Penalty:  

Fine not exceeding 100 penalty units.  

(2)  Subsection (1) does not apply to the provision of 
information to: 

(a)  the youth or his or her legal representative; and  

(b)  a guardian of the youth; and  

(c)  a person who is present at the administration of an 
informal caution, a formal caution or at a community 
conference; and  
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(d)  a victim of the offence; and  

(e)  a police officer, or a person or a member of an authority 
responsible for the enforcement of laws in this State, in the 
course of his or her official functions; and  

(ea)  a member of the Australian Federal Police, a member of 
the police force of another State or a Territory or a person or 
a member of any other authority responsible for the 
enforcement of laws of the Commonwealth, any other State 
or a Territory in the course of his or her official functions; 
and  

(f)  a person employed or engaged in the administration of 
this Act in the course of his or her official functions; and  

(g)  a person undertaking research that does not involve the 
identification of the youth, the victim or any person referred 
to in subsection (1)(c) if the research has been approved, in 
writing, by the Commissioner of Police; and  

(h)  a person undertaking research that involves the 
identification of the youth, the victim or any person referred 
to in subsection (1)(c) if: 

(i)  all persons to be identified have consented, in writing, to 
their identity being provided to the researcher; and  

(ii)  the research has been approved, in writing, by the 
Commissioner of Police; and  

(i)  a prescribed person, a person in prescribed circumstances 
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or a person for a prescribed purpose.  

(3)  Subsection (1) does not apply to the provision of 
information relating to the administration of a formal caution 
to: 

(a)  a court, or a party or legal practitioner acting for a party, 
in proceedings in which the administration of the formal 
caution is relevant to a matter in issue; and  

(b)  persons attending a community conference when 
determining an appropriate sanction in respect of an offence 
committed by the youth after the administration of that 
formal caution.  

(4)  Subsection (1) does not apply to the provision of 
information to a court, or a party or legal practitioner acting 
for a party, in proceedings in which that information is 
relevant to a matter in issue if the information relates to: 

(a)  the decision of a community conference; and  

(b)  the undertakings entered into by a youth as a result of a 
community conference; and  

(c)  the performance or non-performance by the youth of 
obligations arising from those undertakings; and  

(d)  the compliance or non-compliance by the youth with a 
requirement to enter into an undertaking imposed by a 
community conference.  
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(5) Subsection (1) does not apply in relation to the provision 
of information as required or allowed under any other 
provision of this Act.  

   23 Subject to this Act, the law of the State relating to 
investigation, interrogation, arrest, bail, remand and custody 
applies to youths, with necessary adaptations and any further 
adaptations that are set out in this Act or the regulations.  

   24 A police officer may only arrest a youth in relation to an 
offence if the arresting officer believes the offence is serious 
enough to warrant an arrest and also believes, on reasonable 
grounds, that: 

(a)  the arrest is necessary to prevent a continuation or 
repetition of the offence; or  

(b)  the arrest is necessary to facilitate the making of a police 
family violence order, within the meaning of the Family 

Violence Act 2004, an application for a family violence order 
under that Act or an application for a restraint order under 
Part XA of the Justices Act 1959; or  

(c)  the arrest is necessary to prevent concealment, loss or 
destruction of evidence relating to the offence; or  

(d)  the youth is unlikely to appear before the Court in 
response to a complaint and summons. 

   25 (1)  If a youth is not admitted to bail under section 34 of the 
Justices Act 1959 or under section 4 of the Criminal Law 

(Detention and Interrogation) Act 1995, the youth must be 
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detained in a watch-house while waiting to be brought before 
a justice under section 34A of the Justices Act 1959.  

(2)  If a youth who is less than 19 years old is refused bail by 
a justice under section 35 of the Justices Act 1959 but an 
order is not made under section 47(2) of that Act, the youth 
must be detained –  

(a)  in a detention centre if, in the opinion of the Secretary, it 
is practicable to do so; or  

(b)  in a prison if, in the opinion of the Secretary, it is not 
practicable to detain the youth in a detention centre.  

(3)  If a youth who is less than 19 years old is detained in a 
prison or watch-house, the person for the time being in 
charge of the prison or watch-house must take such steps as 
are reasonably practicable to keep the youth from coming 
into contact with any adult detained in that place.  

(4)  If a youth who is 19 or more years old is refused bail by a 
justice under section 35 of the Justices Act 1959, the youth is 
to be remanded to a prison as if he or she were an adult 
unless the Secretary determines that the youth is to be 
remanded to a detention centre.  

   26 (1)  If a youth is to be charged with an offence, proceedings 
are to be commenced by complaint in accordance with 
section 27 of the Justices Act 1959.  

(2)  If a complaint and summons is served on a youth in 
respect of an offence, a copy of the complaint and summons 
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is to be served by the complainant on the guardian, unless 
one cannot be found after reasonable inquiry, and on the 
Secretary.  

   27 A youth who is under 15 years of age may not be jointly 
charged with an adult. 

   28 (1)  The Court is not entitled to hear and determine a charge 
against a youth if: 

(a)  the youth is 15 or more years old; and  

(b)  the youth is charged jointly with an adult; and  

(c)  the youth and the adult both plead not guilty to the 
charge.  

(2)  If a youth is jointly charged with an adult and the adult or 
the youth, or both, plead guilty to the charge, the Court must 
hear and determine the charge against the youth unless the 
prosecutor objects.  

(3)  If the prosecutor makes an objection under 
subsection (2), the Court may hear and determine the charge 
against the youth or determine that the charge is to be 
transferred to the Supreme Court under Part VII of the 
Justices Act 1959. 

   29 (1)  The Court has a duty, as far as practicable –  

(a)  to ensure that the youth before the Court and the 
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guardian, if present, understand: 

(i)  the nature and purpose of the proceedings; and  

(ii)  the right of the youth to have legal representation; and  

(iii)  the rights of the youth in relation to entering a plea and 
the consequences of entering a plea; and  

(iv)  the rights of the youth to have a copy of any report, or 
record of previous offending history, relating to the youth and 
to comment on any such report or record; and  

(v)  the right to make, and the importance of making, a plea 
in mitigation if the youth is guilty of the offence; and  

(b)  to respect the cultural identity of the youth before the 
Court.  

(2)  In any proceedings under this Act, the Court has a duty to 
take into account the objectives specified in section 4 and the 
principles specified in section 5.  

   30 (1)  Only the following persons may be present at a sitting of 
the Court:  

(a)  the youth to whom the proceeding relates; and 

(b)  the legal representative of the youth; and 

(c)  the parents, other members of the youth's family and 
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guardians of the youth; and 

(d)  a responsible adult; and 

(e)  the prosecutor; and 

(f)  a person approved under section 4 or section 8(2)(b)(i) of 
the Evidence (Children and Special Witnesses) Act 2001 
while the youth or special witness who is being supported by 
the person remains in the Court;  

(g)  a witness while giving evidence or permitted by the 
Court to remain in the Court; and 

(h)  State Service officers and State Service employees 
employed in the Department; and 

(i)  if the youth is an Aboriginal person and consents to the 
presence of a representative of an organisation whose 
principal purpose is the provision of welfare services to 
Aboriginal persons, that representative; and 

(j)  the victim; and 

(k)  officers of the Court; and 

(l)  a person engaged in professional study relevant to the 
operation of the Court or research if the Court permits the 
person to be present; and 

(m)  a person who, in the Court's opinion, will assist the 
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Court; and 

(n)  any other person if the Court considers that the interests 
of justice require that person's presence; and 

(o)  an infant or young child who is in the care of an adult 
present at the sitting.  

(2)  Subject to sections 4 and 8 of the Evidence (Children and 

Special Witnesses) Act 2001, the Court may exclude a person 
referred to in subsection (1) from the Court if it considers it 
necessary to do so in the interests of justice.  

   31 (1)  A person must not publish any information in respect of 
any proceedings that are to be, are being or have been taken 
in the Court if the information identifies, or may lead to the 
identification of, a youth who is the subject of or a witness in 
the proceedings except where : 

(a)  permission to publish the identity or information has been 
granted under subsection (2); and  

(b)  the identity or information is published in accordance 
with any conditions specified in respect of the permission.  

Penalty:  

Fine not exceeding 100 penalty units or a term of 
imprisonment not exceeding 2 years, or both.  

(2)  The Court may grant a person permission to publish an 
identity or information subject to any conditions specified by 
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the Court.  

(3)  A person must not publish in any way any information in 
respect of the proceedings of the Court if the Court prohibits 
publication of the information.  

Penalty:  

Fine not exceeding 100 penalty units or a term of 
imprisonment not exceeding 2 years, or both.  

(4)  Subsections (1) and (3) do not apply to the provision of 
information to: 

(a)  the youth or his or her legal representative; and  

(b)  a guardian of the youth; and  

(c)  a victim of the offence; and  

(d)  a police officer, or a person or a member of an authority 
responsible for the enforcement of laws in this State, in the 
course of his or her official functions; and  

(e)  a member of the Australian Federal Police, a member of 
the police force of another State or a Territory or a person or 
a member of any other authority responsible for the 
enforcement of laws of the Commonwealth, any other State 
or a Territory in the course of his or her official functions; 
and  

(f)  a person employed or engaged in the administration of 
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this Act in the course of his or her official functions; and  

(g)  a person employed or engaged in the administration of 
the Act against which the offence was committed in the 
course of his or her official functions; and  

(h)  a person undertaking research that does not involve the 
identification of the youth, the victim or any person involved 
in the proceedings (otherwise than in a professional capacity 
as a police officer or a person employed or engaged in the 
administration of this Act) who has not consented, in writing, 
to the publication of the report if the research has been 
approved by the Commissioner of Police or the Secretary; 
and  

(i)  a person undertaking research that involves the 
identification of the youth, the victim or any other person 
referred to in paragraph (h) if: 

(i)  all persons to be identified have consented, in writing, to 
their identity being provided to the researcher; and  

(ii)  the research has been approved by the Commissioner of 
Police or the Secretary; and  

(j)  a prescribed person or a person in prescribed 
circumstances or for a prescribed purpose.  

   33A In any proceedings under this Part in relation to a family 
violence offence the Court may, in addition to the matters 
referred to in section 33: 
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(a)  order a rehabilitation program assessment of a youth; and  

(b)  direct the youth to submit to that assessment. 

   34 The Secretary must provide a copy of the presentence report 
and any rehabilitation program assessment as soon as 
practicable to: 

(a)  the prosecutor; and  

(b)  the youth; and  

(c)  the legal representative of the youth; and  

(d)  the guardian, unless one cannot be found after reasonable 
inquiry.  

   37 (1)  Instead of proceeding to sentence a youth under 
section 47, the Court may: 

(a)  order the Secretary to convene a community conference; 
and  

(b)  order the youth to attend a community conference.  

(2)  An order under subsection (1)(a) may specify persons 
who are to be invited to attend the community conference.  

(3)  The district registrar is to provide the Secretary with a 
copy of an order made under subsection (1)(a).  

   41 (1)  The charge against a youth in respect of which a 
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community conference was convened on the order of the 
Court is dismissed: 

(a)  on the filing with the Court under section 19(1)(a) of a 
copy of the decision of the community conference, if the 
decision did not require the youth to enter into an 
undertaking; or  

(b)  on the filing with the Court under section 19(6) of a 
certificate stating that the youth has fulfilled all undertakings 
entered into; or  

(c)  at the end of the prescribed period, if a report has not 
been filed with the Court under section 43 in respect of a 
contravention of an undertaking before the end of that period.  

(2)  If a charge is dismissed under this section, the district 
registrar must amend the records of the Court accordingly.  

(3)  In this section, prescribed period means the period of 60 
days commencing on the day by which all undertakings 
entered into by the youth at the community conference are to 
be fulfilled.  

   45 (1)  A person must not publish any information in respect of 
any action or proceedings that are to be, are being or have 
been taken against a youth by a community conference 
convened on the order of the Court if the information 
identifies, or may lead to the identification of: 

(a)  the youth; or  
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(b)  the victim; or  

(c)  any other person involved in the action or proceedings 
(otherwise than in a professional capacity or as a person 
employed or engaged in the administration of this Act) who 
has not consented to the publication of the information.  

Penalty:  

Fine not exceeding 100 penalty units.  

(2) Subsection (1) does not apply to the provision of 
information to: 

(a)  the youth or his or her legal representative; and  

(aa)  a guardian of the youth; and  

(b)  a person who is present at the community conference; 
and  

(ba)  a victim of the offence; and  

(c)  a police officer, or a person or a member of an authority 
responsible for the enforcement of laws in this State, in the 
course of his or her official functions; and  

(ca)  a member of the Australian Federal Police, a member of 
the police force of another State or a Territory or a person or 
a member of any other authority responsible for the 
enforcement of laws of the Commonwealth, any other State 
or a Territory in the course of his or her official functions; 
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and  

(d)  a person employed or engaged in the administration of 
this Act in the course of his or her official functions; and  

(e)  a person undertaking research that does not involve the 
identification of the youth, the victim or any person referred 
to in subsection (1)(c) if the research has been approved by 
the Commissioner of Police or the Secretary; and  

(f)  a person undertaking research that involves the 
identification of the youth, the victim or any person referred 
to in subsection (1)(c) if: 

(i)  all persons to be identified have consented to their 
identity being provided to the researcher; and  

(ii)  the research has been approved by the Commissioner of 
Police or the Secretary; and  

(g)  a prescribed person, a person in prescribed circumstances 
or a person for a prescribed purpose.  

(3)  Subsection (1) does not apply to the provision of 
information to a court, or a party or legal practitioner acting 
for a party, in proceedings in which that information is 
relevant to a matter in issue if the information relates to: 

(a)  the decision of a community conference; and  

(b)  the undertakings entered into by a youth as a result of a 
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community conference; and  

(c)  the performance or non-performance by the youth of 
obligations arising from those undertakings; and  

(d)  the compliance or non-compliance by the youth with a 
requirement to enter into an undertaking imposed by a 
community conference.  

(4)  Subsection (1) does not apply in relation to the provision 
of information as required or allowed under any other 
provision of this Act. 

   46 (1)  If, in this or any other Act, a penalty including 
imprisonment is specified in respect of an offence against this 
or any other Act and a youth is found guilty of the offence, 
that reference to imprisonment is taken to be a reference to 
detention.  

(2)  When determining a sentence, the Court: 

(a)  must disregard a requirement under any other Act that an 
amount of money or term of imprisonment must be the 
minimum penalty for the offence; and  

(b)  must regard a requirement under any other Act that an 
amount of money or term of imprisonment, or both, must be 
the only penalty for the offence as providing instead that the 
amount or term, or both, are the maximum penalties for the 
offence; and  

(c)  must comply with a requirement under any other Act that 
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a loss of a licence or other penalty, other than an amount of 
money or term of imprisonment, must be imposed as a 
penalty for the offence.  

(3)  A requirement under this or any other Act that an amount 
of money or term of imprisonment, or both, are the only 
penalties for an offence does not prevent the Court from 
making any order it considers appropriate under section 47(1) 
or (2) instead of, or in addition to, those penalties. 

   47 (1)  If a youth is found guilty of an offence, the Court may do 
one or more of the following:  

(a)  dismiss the charge and impose no further sentence; or 

(b)  dismiss the charge and reprimand the youth; or 

(c)  dismiss the charge and require the youth to enter into an 
undertaking to be of good behaviour; or 

(d)  release the youth and adjourn the proceedings on 
conditions; or 

(e)  impose a fine; or 

(f)  make a probation order; or 

(g)  order that the youth perform community service; or 

(h)  make a detention order; or 

(i)  in the case of a family violence offence, make a 
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rehabilitation program order.  

(2)  In addition to imposing a sentence under subsection (1), 
the Court may make one or more of the following orders:  

(a)  a suspended detention order; or 

(b)  a restitution order; or 

(c)  a compensation order; or 

(d)  subject to this Act, any other order a court may make 
under another Act in respect of the offence of which the 
youth is found guilty.  

(3)  If the Court considers it appropriate that the youth pay an 
amount by way of compensation and an amount by way of 
fine but the youth has insufficient resources to pay both 
amounts, the Court must give preference to ordering the 
youth to pay the compensation amount.  

(4)  In determining what orders to make under subsections (1) 
and (2), the Court must have regard to all the circumstances 
of the case, including: 

(a)  the nature of the offence; and  

(b)  the youth's age and any sentences or sanctions previously 
imposed on the youth by any court or a community 
conference; and  

(c)  the impact the sentence will have on the youth's chances 
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of rehabilitation generally or finding or retaining 
employment. 

   48 (1)  The Court must not impose a sentence that is more severe 
than would be imposed on an adult who committed the same 
offence.  

(2)  The Court must not impose a sentence referred to in 
section 47(1)(f), (g) or (h) unless it has first obtained a 
presentence report.  

(3)  The Court must not impose a sentence referred to in 
section 47(1)(i) unless it has first obtained a rehabilitation 
program assessment.  

   70 The Court may make a community service order only if: 

(a)  the youth is 13 years old or more; and  

(b)  the youth indicates a willingness to comply with the 
order; and  

(c)  the presentence report states that the youth is a suitable 
person to perform community service; and  

(d)  the Crown provides or participates in a scheme providing 
for the performance of community service by youths and: 

(i)  the scheme is suitable for the performance of community 
service by the youth; and  
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(ii)  a place is available in the scheme for the youth. 

   80 The Court may only make a detention order if the Court: 

(a) has considered all other available sentences; and  

(b)  s satisfied that no other sentence is appropriate in the 
circumstances of the case. 

   81 A period of detention: 

(a) must not be imposed if an adult who committed the same 
offence could not be sentenced to imprisonment; and  

(b)  must not exceed 2 years.  

   91 (1)  If the Court makes a suspended detention order, the 
Court must specify in the order the period during which the 
order has effect.  

(2)  The period specified in a suspended detention order as 
the period during which the order has effect must not exceed: 

(a)  12 months, if the youth is less than 16 years old; or  

(b)  2 years, if the youth is 16 years old or more. 

   103 (1)  If an offence is committed, or suspected to have been 
committed, by a person who was under 18 years of age at the 
time of the commission of the offence but is 18 years of age 
when proceedings are commenced against the person for the 
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offence: 

(a)  those proceedings must be commenced under this Act; 
and  

(b)  if found guilty, the person must be sentenced under this 
Act as a youth.  

(2)  If an offence is committed, or suspected to have been 
committed, by a person who was under 18 years of age at the 
time of the commission of the offence but who is 19 years of 
age or more when proceedings are commenced against the 
person for the offence: 

(a)  the proceedings must be commenced and determined in 
the Court; and  

(b)  if the person is found guilty of the offence, the Court 
must proceed to sentence the person under this Act as a 
youth; and  

(c)  a sentence of detention is taken to be a sentence to serve a 
term of imprisonment in a prison.  

(3)  Proceedings arising out of an order made under this Act, 
a contravention of such an order or a contravention of 
conditions to which such an order is subject must be 
commenced and determined under this Act.  

   109 (1)  A youth serving a period of detention under a detention 
order must be released from detention under a supervised 



 

Legal\308243214.3  285 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

release order on the earliest release date.  

(2)  If a youth is serving more than one period of detention 
under one or more detention orders, the youth must be 
released from detention under a supervised release order on 
the last occurring of the relevant earliest release dates.  

   110 (1)  The Secretary must make a supervised release order in 
respect of the release of a youth from detention at the time of, 
or before, the release of the youth.  

(2)  A supervised release order may relate to more than one 
period of detention.  

(3)  A supervised release order has effect until the end of the 
detention period in respect of which it is made.  

   143 A person must not directly or indirectly: 

(a)  withdraw a detainee from a detention centre, or the 
custody of the Secretary without lawful authority to do so; or  

(b)  prevent a detainee from returning to a detention centre 
after a period of leave from the centre; or  

(c)  counsel or induce a detainee to escape from a detention 
centre or the custody of the Secretary.  

Penalty:  

If the offender: 
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(a)  is less than 18 years old, a fine not exceeding 5 penalty 
units or imprisonment for a term not exceeding 6 months, or 
both; or  

(b)  is 18 years old or more, a fine not exceeding 20 penalty 
units or imprisonment for a term not exceeding 6 months, or 
both.  

   144 (1)  A person must not: 

(a)  while in a detention centre introduce, or attempt to 
introduce, into the detention centre or be in possession of: 

(i)  an alcoholic beverage without the consent of the 
Secretary; or  

(ii)  a medicine without the consent of the Secretary; or  

(iii)  a drug; or  

(iv)  a weapon without the consent of the Secretary; or  

(v)  a glue containing toluene or another intoxicant; or  

(vi)  any other prescribed item or thing; or  

(b)  enter a detention centre when the detention centre 
manager has refused to allow the person entry under 
section 135; or  

(c)  refuse to leave a detention centre when directed to do so 
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by a detention centre manager under section 135; or  

(d)  while at a detention centre, contravene a direction with 
respect to the security or good order of the centre given by 
the detention centre manager or a member of the staff of the 
centre who is authorised to give the direction; or  

(e)  lurk or loiter about or near a detention centre for a 
purpose referred to in this section.  

Penalty:  

If the offender: 

(a)  is less than 18 years old, a fine not exceeding 5 penalty 
units or imprisonment for a term not exceeding 6 months, or 
both; or  

(b)  is 18 years old or more, a fine not exceeding 20 penalty 
units or imprisonment for a term not exceeding 6 months, or 
both.  

(2) Subsection (1) does not apply to a person who is a 
detainee.  
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ARTICLE 40:   

1.  States Parties recognize the right of every 
child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a 
manner consistent with the promotion of the 
child's sense of dignity and worth, which 
reinforces the child's respect for the human rights 
and fundamental freedoms of others and which 
takes into account the child's age and the 
desirability of promoting the child's reintegration 
and the child's assuming a constructive role in 
society.  

2.  To this end, and having regard to the relevant 
provisions of international instruments, States 
Parties shall, in particular, ensure that:  

(a)  No child shall be alleged as, be accused of, or 
recognized as having infringed the penal law by 
reason of acts or omissions that were not 
prohibited by national or international law at the 
time they were committed;  

(b)  Every child alleged as or accused of having 
infringed the penal law has at least the following 

Bail Act (ACT) 1992 State 
ACT 

s4 s4 - Act applies to children 

This Act applies to a person whether or not the person is an 
adult. 

  s8 s8 Entitlement to bail - certain minor offences etc 

(1)  This section applies to: 

(a)  a person charged with an offence not punishable by 
imprisonment (except in default of payment of a fine); and 

(b)  a person charged with an offence punishable by 
imprisonment for not longer than 6 months; and 

(c)  a person arrested for a breach of the peace or 
apprehended breach of the peace; and 

(d)  a person arrested under a warrant because of failure to 
comply with a summons or subpoena; and 

(e)  a person brought up to attend a trial or hearing following 
the issue of a habeas corpus order. 

(2)  The person is entitled: 

(a)  to be granted bail; and 
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guarantees:  

(i)  To be presumed innocent until proven guilty 
according to law;  

(ii)  To be informed promptly and directly of the 
charges against him or her, and, if appropriate, 
through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in 
the preparation and presentation of his or her 
defence;  

(iii)  To have the matter determined without delay 
by a competent, independent and impartial 
authority or judicial body in a fair hearing 
according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered 
not to be in the best interest of the child, in 
particular, taking into account his or her age or 
situation, his or her parents or legal guardians;  

(iv)  Not to be compelled to give testimony or to 
confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation 
and examination of witnesses on his or her behalf 
under conditions of equality;  

(v)  If considered to have infringed the penal law, 
to have this decision and any measures imposed 
in consequence thereof reviewed by a higher 

(b)  if the person is in custody to be released from custody as 
soon as the person gives an undertaking to appear. 

(3)  However, if no further appearance is required for a 
person arrested for a breach of the peace or an apprehended 
breach of the peace, the person may be released from custody 
without giving an undertaking to appear. 

(4)  A condition to keep the peace may be imposed on a grant 
of bail to a person arrested for a breach of the peace or an 
apprehended breach of the peace. 

  s9 s9 Limitations on entitlement to bail 

(1) A person charged with an offence mentioned in section 
8(1)(a) or (b) is not entitled to be granted bail if: 

(a) the person has previously failed to comply with an 
undertaking to appear, or a bail condition imposed, in relation 
to the same or a similar offence; or 

(b) in the opinion of the court or authorised officer, the 
person is incapacitated by intoxication, injury or use of drugs 
or is otherwise in danger of physical injury or in need of 
physical protection. 

(2)  A person arrested for a breach of the peace or 
apprehended breach of the peace is not entitled to be granted 
bail if the person has previously, without reasonable excuse, 
failed to comply with an undertaking to appear, or a bail 
condition imposed, in relation to a breach of the peace or 



 

Legal\308243214.3  290 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

competent, independent and impartial authority 
or judicial body according to law;  

(vi)  To have the free assistance of an interpreter 
if the child cannot understand or speak the 
language used;  

(vii)  To have his or her privacy fully respected at 
all stages of the proceedings.  

3.  States Parties shall seek to promote the 
establishment of laws, procedures, authorities and 
institutions specifically applicable to children 
alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:  

(a)  The establishment of a minimum age below 
which children shall be presumed not to have the 
capacity to infringe the penal law;  

(b)  Whenever appropriate and desirable, 
measures for dealing with such children without 
resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully 
respected.  

4.  A variety of dispositions, such as care, 
guidance and supervision orders; counselling; 
probation; foster care; education and vocational 
training programmes and other alternatives to 
institutional care shall be available to ensure that 

apprehended breach of the peace. 

  s9A s9A Entitlement to bail—offences other than minor 

offences 

(1)  This section applies to: 

(a)  a person in relation to an offence other than an offence 
mentioned in section 8 (1) (a) or (b) (Entitlement to bail— 
certain minor offences etc); and 

(b)  a person who is not entitled to bail under section 8 (2) 
because of section 9(1) or (2). 

(2)  The person is entitled to be granted bail unless the court 
or authorised officer is satisfied that refusal is justified after 
considering: 

(a)  for an adult, the matters mentioned in section 22 (Criteria 
for granting bail to adults); or 

(b)  for a child, the matters mentioned in section 23 (Criteria 
for granting bail to children). 

  s23 s23 - Criteria for granting bail to children 

In making a decision about the grant of bail to a child in 
relation to an offence, a court or authorised officer must 
consider 

(a)  all the criteria applicable for granting bail to adults, and 
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children are dealt with in a manner appropriate to 
their well-being and proportionate both to their 
circumstances and the offence. 

(b)  the principles in the Children and Young People Act 

2008, section 94 ('Youth justice principles', being: 

"in deciding what is in the best interests of a child or young 

person, a decision-maker must consider each of the following 

matters that is relevant 

(a)  if a child or young person does something that is 

contrary to law, he or she should be encouraged to accept 

responsibility for the behaviour and be held accountable; 

(b)  a child or young person should be dealt with in a way 

that acknowledges his or her needs and that will provide the 

opportunity to develop in socially responsible ways; 

(c)  a child or young person should be consulted about, and 

be given the opportunity to take part in making, decisions 

that affect the child or young person, to the maximum extent 

possible taking into consideration their age, maturity and 

developmental capacity; 

(d)  if practicable and appropriate, decisions about an 

Aboriginal and Torres Strait Islander child or young person 

should be made in a way that involves their community; 

(e)  if a child or young person is charged with an offence, he 

or she should have prompt access to legal assistance, and 

any legal proceeding relating to the offence should begin as 

soon as possible;  

(f)  a child or young person may only be detained in custody 

for an offence (whether on arrest, on remand or under 
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sentence) as a last resort and for the minimum time 

necessary; 

(g)  children, young people and other young offenders should 

be dealt with in the criminal law system in a way consistent 

with their age, maturity and developmental capacity and have 

at least the same rights and protection before the law as 

would adults in similar circumstances; 

(h)  on and after conviction, it is a high priority to give a 

young offender the opportunity to re-enter the community; 

(i)  it is a high priority that intervention with young offenders 

must promote their rehabilitation, and must be balanced with 

the rights of any victim of the young offender’s offence and 

the interests of the community. 

The decision-maker may also consider any other relevant 

matter.  The youth justice principles are intended to be 

interpreted consistently with relevant human rights 

instruments and jurisprudence)"; and 

(c)  if the decision is being made by a court and a report has 
been given to the court under the Court Procedures Act 2004, 
section 74D (Court may order report about young person) 
in relation to the child, the report. 

In addition, the court or authorised officer must consider, as a 
primary consideration, the best interests of the child. 

  s25A s25A - Supervision condition when offence committed as 
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young person 

If a supervision condition is imposed on the grant of bail to 
an accused person (and the accused person is a young 
person), the director-general responsible for this Act and the 
director-general responsible for the Children and Young 

People Act 2008 must decide which of them is to be the 
responsible director-general for matters relating to the 
supervision of the accused person. 

If the responsible director-general for matters relating to the 
supervision of an accused person is the director-general 
responsible for the Children and Young People Act 2008, the 
accused person must be supervised as a person under 18 
years old.  However, if the responsible director-general for 
matters relating to the supervision of an accused person is the 
director-general responsible for this Act, the accused person 
must be supervised as an adult. 

  s26 s26 - Conditions on which bail may be granted to children 

The following conditions may be imposed on the grant of bail 
to a child: 

(a)  the conditions applicable to bails granted to adults; and 

(b)  any other conditions that the court or authorised officer 
considers appropriate: 

(i)  having regard to the principles in the Children and Young 

People Act 2008, section 94; and  
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(ii)  considering, as a primary consideration, the best interests 
of the child. 

Without limiting the conditions that may be imposed on the 
grant of bail, the requirements that a child may be required to 
comply with about his or her conduct while released on bail 
include a requirement that the child: 

(a)  accept supervision by the director general under the 
Children and Young People Act 2008; and 

(b)  comply with any reasonable direction of the director 
general. 

Children and Young 

People Act (ACT) 

2008 

State 
ACT 

s7, 8, 9, 10, 11, 
12 & 94 

'adult' means an individual who is at least 18 years old. 

'child' means a person who is under 12 years old (section 

11). 

'young person' means a person who is 12 years old or older, 
but not yet an adult (section 12). 

s94 - Youth justice principles 

For the criminal matters chapters of the Act, in deciding what 
is in the best interests of a child or young person, a decision-
maker must consider each of the following matters that is 
relevant (the 'youth justice principles'): 

(a)  if a child or young person does something that is contrary 
to law, he or she should be encouraged to accept 
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responsibility for the behaviour and be held accountable; and 

(b)  a child or young person should be dealt with in a way 
that acknowledges his or her needs and that will provide the 
opportunity to develop in socially responsible ways; and 

(c)  a child or young person should be consulted about, and 
be given the opportunity to take part in making, decisions that 
affect the child or young person, to the maximum extent 
possible taking into consideration their age, maturity and 
developmental capacity; and 

(d)  if practicable and appropriate, decisions about an 
Aboriginal and Torres Strait Islander child or young person 
should be made in a way that involves their community; and 

(e)  if a child or young person is charged with an offence, he 
or she should have prompt access to legal assistance, and any 
legal proceeding relating to the offence should begin as soon 
as possible; and 

(f)  a child or young person may only be detained in custody 
for an offence (whether on arrest, on remand or under 
sentence) as a last resort and for the minimum time 
necessary; and 

(g)  children, young people and other young offenders should 
be dealt with in the criminal law system in a way consistent 
with their age, maturity and developmental capacity and have 
at least the same rights and protection before the law as 
would adults in similar circumstances; and 
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(h)  on and after conviction, it is a high priority to give a 
young offender the opportunity to re-enter the community; 
and 

(i)  it is a high priority that intervention with young offenders 
must promote their rehabilitation, and must be balanced with 
the rights of any victim of the young offender’s offence and 
the interests of the community. 

The decision-maker may also consider any other relevant 
matter. 

The youth justice principles are intended to be interpreted 
consistently with relevant human rights instruments and 
jurisprudence. (Example: Convention on the Rights of the 

Child) 

A reference to a child or young person includes a reference to 
a person who is at least 18 years old but is being dealt with in 
relation to an offence committed, or alleged to have been 
committed, when her or she was under 18 years old. 

  s93 s93 Application of criminal matters chapters generally 

(1)  The criminal matters chapters (i.e. Chapter 4 to 9 of this 
Act) apply to young offenders and young detainees who are 
adults in the same way as they apply to young offenders and 
young detainees who are under 18 years old. 

(2)  However, the following provisions apply only to young 
detainees who are under 18 years old: 
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(a)  section 185 (2) (m) (Register of young detainees); 

(b)  section 255 (Strip searches of young detainees under 18 
years old—no-one with parental responsibility available); 

(c)  section 267 (Body searches of young detainees under 18 
years old—no-one with parental responsibility available). 

(3)  Also, certain requirements of the following provisions 
are different for young detainees who are under 18 years old 
and young detainees who are adults: 

(a)  section 113 (Transfer—notifying people responsible for 
or nominated by young detainees); 

(b)  section 157 (Detention—notifying people responsible for 
or nominated by young detainees); 

(c)  section 182 (Injury etc—notifying people responsible for 
or nominated by young detainees); 

(d)  section 207 (Notice of segregation directions—safe room 
and other); 

(e)  section 221 (Notice of decision about segregation 
direction); 

(f)  section 237 (Alcohol and drug testing of young 
detainees); 

(g)  section 251 (Notice of strip and body searches—person 
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responsible for or nominated by young detainee); 

(h)  section 254 (Strip searches on admission to detention 
place); 

(i)  section 266 (People present at body searches). 

  s95 s95 - Who is a young detainee? 

(1)  A child or young person is a young detainee if: 

(a)  the child or young person is: 

(i)  in custody following arrest; or  

(ii)  remanded in custody under the Crimes (Sentence 

Administration) Act 2005; or (iii) in detention under the 
Crimes (Sentencing) Act 2005; or (iv) otherwise in custody or 
detention under this Act or another territory law or a law of 
the Commonwealth or a State; and 

(b)  the child or young person is required to be held in the 
director general’s custody.  

(2)  A person who is at least 18 years old but under 21 years 
old is a young detainee if any of the following apply to the 
person and the person is required to be held in the director 
general’s custody: 

(a)  the person is: 
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(i)  in custody following arrest; or 

(ii)  remanded in custody under the Crimes (Sentence 

Administration) Act 2005; or (iii) in detention under the 
Crimes (Sentencing) Act 2005;  for an offence committed, or 
allegedly committed, when the person was under 18 years 
old;  

(b)  the person is: 

(i)  in custody following arrest; or 

(ii)  remanded in custody under the Crimes (Sentence 

Administration) Act 2005; for a breach, or alleged breach, of 
a sentencing order that is supervised by the director general;  

(c)  the person is otherwise in custody or detention under this 
Act or another territory law or a law of the Commonwealth or 
a State. 

  s100 s100 - Detaining young detainees at court—young 

detainees to be kept separate from adult detainees 

(1)  This section applies if a young detainee who is under 18 
years old has been transported: 

(a)  from a detention place to a court; or  

(b)  from a court to a detention place. 

(2)  The young detainee may be detained at the court: 
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(a)  before a hearing relating to the young detainee; or  

(b)  after a hearing relating to the young detainee but before 
the young detainee is transported to the detention place. 

(3)  However, the young detainee must not be placed in a 
room with an adult who is under detention. 

  Part 6.1 Part 6.1 - Detention places generally 

This part governs how detention places should be generally.  
It prescribes:   

(a)  treatment of young detainees generally (section 138);  

(b)  treatment of young remandees (section 139); 

(c)  treatment of certain young detainees (section 140); 

(d)  minimum living conditions in detention places (section 
141); and (amongst other things) 

(e)  Youth detention policies and operating procedures 
(section 143). 

  Part 6.5 Part 6.5 - Living conditions at detention places 

This part elaborates on the requirements relating to the living 
conditions at detention places. 

  Part 6.6 Part 6.6 - Management and security 

This part elaborates on the requirements relating to the 
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management and security of detention places. 

  Chapter 7  Chapter 7 - Criminal matters - search and seizure at 

detention places 

This chapter elaborates on the search and seizure process at 
detention places. 

  Chapter 8 Chapter 8 - Criminal matters - discipline at detention 

places 

This chapter elaborates on the discipline process at detention 
places. 

Crimes Act (ACT) 

1900 

State 
ACT 

s252A  s252A - Warrant for arrest of child under 10 years old 

(1)  An issuing officer may issue a warrant for the arrest of a 
child under 10 years old only if the issuing officer believes on 
reasonable grounds that the child has carried out, or is 
carrying out, conduct that: 

(a)  makes up the physical elements of an offence; or  

(b)  poses a risk to community safety or the child. 

(2)  However, the issuing officer must not issue a warrant 
unless a police officer has given the issuing officer an 
affidavit setting out: 

(a)  the reasons why the warrant is sought; and  

(b)  any evidence the police officer believes supports the 
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warrant’s issue. 

(3)  If the issuing officer issues a warrant, the issuing officer 
must write on the warrant which of the reasons stated in the 
affidavit, and any other reasons, the officer has relied on as 
justifying the issue of the warrant. 

  s252B s252B - Arrest of child under 10 years old - without 

warrant  

(1)  A police officer may, without a warrant, arrest a child 
under 10 years old if the police officer believes on reasonable 
grounds: 

(a)  that: 

(i)  conduct that makes up the physical elements of an offence 
or a breach of the peace is being or is likely to be carried out 
by the child; or  

(ii)  a person has suffered physical injury because of the 
child’s conduct; or  

(iii)  there is imminent danger of injury to a person or serious 
damage to property because of the child’s conduct; and 

(b)  that it is necessary to arrest the child immediately: 

(i)  to prevent the conduct or a repetition of the conduct; or  

(ii)  to protect life or property. 
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(2)  If the police officer believes on reasonable grounds that 
the child is on premises, the police officer may, with 
reasonable and necessary force, enter the premises to arrest 
the child. 

  s252C s252C - Police action after arresting child under 10 years 

old  

(1)  If a police officer arrests a child under 10 years old 
(whether under a warrant or under section 252B), the police 
officer must: 

(a)  do the minimum necessary to prevent or stop the conduct 
for which the warrant was issued or the arrest was made; and 

(b)  take the child to: 

(i)  a parent of the child; or  

(ii)  someone else who has daily care responsibility, or long 
term care responsibility, for the child; or  

(iii)  if it is not practicable or appropriate to take the child to 
someone mentioned in subparagraph (i) or (ii) - another 
appropriate person or agency. 

(2)  Before deciding whether another person or agency is 
appropriate, the police officer must consult with the director 
general responsible for the Children and Young People Act 

2008. 
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  s252E s252E - Meaning of under restraint  

A child or young person is under restraint if: 

(a)  the child or young person is under restraint as a result of 
having been lawfully arrested or detained; or 

(b)  the child or young person is under restraint in relation to 
an offence and a police officer suspects on reasonable 
grounds that: 

(i)  the child or young person committed the offence; or  

(ii)  the police officer would be authorised under a law in 
force in the Territory to arrest the child or young person for 
the offence; or 

(c)  the child or young person is in the company of a police 
officer in connection with the investigation of an offence or 
possible offence. 

  s252F 252F Meaning of in the company of a police officer 

(1)  For section 252E (c), a child or young person is in the 
company of a police officer in connection with the 
investigation of an offence or possible offence if: 

(a)  the police officer would not allow the child or young 
person to leave if the child or young person wished to do so; 
or 

(b)  the child or young person is waiting at a place at the 
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request of a police officer in connection with the 
investigation of the offence or possible offence. 

(2)  For subsection (1), it does not matter whether or not: 

(a)  the police officer believes on reasonable grounds that the 
child or young person has committed the offence; or 

(b)  the child or young person is in lawful custody in relation 
to the offence. 

(3)  However, for section 252E (c), a child or young person is 
not in the company of a police officer in connection with the 
investigation of an offence or possible offence: 

(a) if: 

(i)  the child or young person is with a police officer by a 
roadside (whether or not the child or young person is in a 
motor vehicle); and 

(ii)  the police officer is investigating an offence or possible 
offence, other than an indictable offence or possible 
indictable offence, arising out of the use of a motor vehicle; 
or 

(b)  if the child or young person is with a police officer for a 
drug screening test, or breath or oral fluid analysis, under the 
Road Transport (Alcohol and Drugs) Act 1977. 

(4) In this section: motor vehicle—see the Road Transport 
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(General) Act 1999, dictionary. 

  s252G s252G - Interviewing children and young people about 

offences  

A police officer must not interview the child or young person 
about an offence, or cause the child or young person to do 
anything in relation to the investigation of an offence, unless: 

(a)  one of the following people (who is an adult and who the 
police officer does not believe on reasonable grounds to be an 
accomplice of the child or young person in relation to the 
offence) is present: 

(i)  a parent of the child or young person;  

(ii)  someone else who has daily care responsibility, or long 
term care responsibility, for the child or young person;  

(iii)  a family member of the child or young person who is 
acceptable to the child or young person;  

(iv)  a lawyer acting for the child or young person; or 

(v)  another suitable person who is acceptable to the child or 
young person; or 

(b)  if the police officer has taken reasonable steps to have a 
person mentioned in paragraph (a) present but it was not 
practicable for such a person to be present within 2 hours 
after being asked to be present—someone else who is not a 
police officer and has not been involved with the 



 

Legal\308243214.3  307 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

investigation of the offence. 

  s252H s252H - Interviewing children and young people about 

offences—urgent circumstances 

A police officer may interview a child or young person if: 

(a)  the police officer: 

(i)  suspects on reasonable grounds that the child or young 
person may have committed, or be implicated in the 
commission of, an offence; or  

(ii)  is holding the child or young person under restraint; and 

(b)  the police officer believes on reasonable grounds that it is 
necessary to interview the child or young person without 
delay to avoid: 

(i)  a risk of death or serious injury of a person; or   

(ii)  serious damage to property. 

  s252I s252I - Parents etc to be told if children and young people 

under restraint  

If a police officer takes a child or young person under 
restraint, the police officer must promptly take all reasonable 
steps to tell a responsible person about the restraint (whether 
or not the person lives in the ACT). 



 

Legal\308243214.3  308 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

'responsible person' means: 

(a)  a parent of the child or young person; or 

(b)  if no parent of the child or young person has parental 
responsibility for the child or young person, someone else 
who has daily care responsibility, or long-term care 
responsibility, for the child or young person. 

  s252J s252J - Police to summons children and young people 

unless ineffective  

A police officer must not charge a child or young person with 
an offence at a police station unless satisfied that proceeding 
by summons would not achieve the same purpose. 

  s252K s252K - Parents etc to be told if children and young 

people charged  

If a child or young person is charged with an offence at a 
police station, the person who charged the child or young 
person must promptly take all reasonable steps to tell 1 of the 
following people the relevant information in relation to the 
charge (whether or not the person lives in the ACT): 

(a)  a parent of the child or young person; 

(b)  if no parent of the child or young person has parental 
responsibility for the child or young person—someone else 
who has daily care responsibility, or long-term care 
responsibility, for the child or young person. 
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'relevant information', for a charge, means: 

(i)  the terms of the charge; and 

(ii)  where the child or young person is; and 

(iii)  when the child or young person will be brought before 
the Childrens Court. 

Crimes (Child Sex 

Offenders) Act 2005 

State 
ACT 

s6 s6 - Purpose and outline 

(1)  The purpose of this Act is to: 

(a)  require certain offenders who commit sexual offences to 
keep police informed of their whereabouts and other personal 
details for a period of time: 

(i)  to reduce the likelihood that they will reoffend; and 

(ii)  to facilitate the investigation and prosecution of future 
offences that they may commit; and 

(b)  prevent registrable offenders working in child-related 
employment; and 

(c)  prohibit registrable offenders from engaging in conduct 
that poses a risk to the lives or sexual safety of children. 

(2)  In outline, this Act: 

(a)  provides for the establishment of a child sex offenders 
register; and 
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(b)  requires certain offenders who are sentenced for 
registrable offences to report particular personal details for 
inclusion in the child sex offenders register; and 

(c)  allows the sentencing court to order young offenders to 
comply with the reporting obligations of the Act; and 

(d)  requires the offenders to keep their details up to date, to 
report their details annually and to also report certain travel 
details; and 

(e)  imposes the reporting obligations for a period of between 
4 years and life, depending on the number, severity and 
timing of the offences committed, and the age of the offender 
when an offence was committed; and 

(f)  allows for the recognition of the period of reporting 
obligations imposed under laws of foreign jurisdictions; and 

(g)  makes it an offence for registrable offenders to work in 
child-related employment; and 

(ga) allows the chief police officer to apply to the Magistrates 
Court for orders prohibiting registrable offenders from 
engaging in conduct that poses a risk to the lives or sexual 
safety of children; and 

(h)  allows the chief police officer to apply to the Magistrates 
Court for orders prohibiting registrable offenders from 
engaging in conduct that poses a risk to the lives or sexual 
safety of children; and 
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(i)  authorises the ombudsman to monitor compliance with 
chapter 4 (Child sex offenders register). 

  s9(1)(c) s9 Registrable offender - exceptions 

A person is not a registrable offender only because - the 
person, as a young person, has been sentenced for:  

(i)  a single offence mentioned in item 3, 4 or 9 of part 2.1 
(Offences against ACT legislation) of schedule 2 (Class 2 
offences) of this Act, being: 

A.  Item 3 - offence against the Crimes Act 1900, s 61(1):  A 
person who commits an act of indecency on, or in the 
presence of, another person who is under the age of 10 years 
is guilty of an offence punishable, on conviction, by 
imprisonment for 12 years. 

B.  Item 4 - offence against the Crimes Act 1900, s 61(2):  A 
person who commits an act of indecency on, or in the 
presence of, another person who is under the age of 16 years 
is guilty of an offence punishable, on conviction, by 
imprisonment for 10 years. 

C.  Item 9 - offence against the Crimes Act 1900, s 65(1):  A 
person commits an offence if the person intentionally 
possesses child pornography. 

(ii)  a single class 1 or class 2 offence.  A class 1 is listed in 
Schedule 1 of this Act.  A class 2 is listed in Schedule 2 of 
this Act. 
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  s17 s17 Court may only make order with sentence 

A child sex offender registration order, in relation to a 
person, is—: 

(a)  an order declaring that the person is a registrable offender 
for this Act; or 

(b)  a corresponding child sex offender registration order. 

The court may make a child sex offender registration order in 
relation to a person for an offence only if it imposes a 
sentence on the person for the offence, and must make the 
child sex offender registration order concurrent with the 
sentence. 

In this section:  sentence, for an offence, does not include an 
order against a young offender under the Crimes (Sentencing) 
Act 2005, section 13, 17, 18, 19, or 27. 

  s65 s65 - Reports by young offenders 

(1)  A registrable offender is taken to have made a report in 
person if: 

(a)  the offender is a young person; and 

(b)  1 of the following people makes the report, in person, for 
the offender: 

(i)  a person with parental responsibility for the offender; or 



 

Legal\308243214.3  313 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

(ii)  if a person with parental responsibility for the offender is 
unavailable, or is unacceptable to the offender, someone else 
(other than a police officer) who can represent the interests of 
the offender and who is, as far as is practicable in the 
circumstances, acceptable to the offender; and 

(c)  the offender accompanies the person when the person 
makes the report. 

(2)  A registrable offender is taken to have made a report in 
another way if: 

(a)  the offender is a young person; and 

(b)  1 of the following people makes the report in that way for 
the offender: 

(i)  a person with parental responsibility for the offender; or 

(ii)  if a person with parental responsibility for the offender is 
unavailable, or is unacceptable to the, someone else (other 
than a police officer) who can represent the interests of the 
offender and who is, as far as is practicable in the 
circumstances, acceptable to the offender. 

  s74 s74 - Right to have support person when reporting in 

person 

A young person making a report in person must be 
accompanied by: 

(a)  a person with parental responsibility for the young 
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person; or 

(b)  if a person with parental responsibility for the young 
person is unavailable, or is unacceptable to the young person, 
someone else (other than a police officer) who can represent 
the interests of the young person and who is, as far as is 
practicable in the circumstances, acceptable to the young 
person. 

  s75 s75 Offender reporting in person may be fingerprinted to 

confirm identity 

A young person’s fingerprints may only be taken in the 
presence of: 

(a)  a person with parental responsibility for the young 
person; or 

(b)  if a person with parental responsibility for the young 
person is unavailable, or is unacceptable to the young person, 
someone else (other than a police officer) who can represent 
the interests of the young person and who is, as far as is 
practicable in the circumstances, acceptable to the young 
person. 

Note there is no limit as to the people who may be present. 

This section does not apply to a young person who is under 
16 years old. 

  s80 s80 - Right to have support person when being 
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photographed 

Offender reporting in person may be photographed.  A young 
person to be photographed whilst he/she is reporting must be 
accompanied by: 

(a)  a person with parental responsibility for the young 
person; or 

(b)  if a person with parental responsibility for the young 
person is unavailable, or is unacceptable to the young person, 
someone else (other than a police officer) who can represent 
the interests of the young person and who is, as far as is 
practicable in the circumstances, acceptable to the young 
person. 

  s89 s89 Reduced reporting period for young offenders 

If a registrable offender was a young person when the 
offender committed each registrable offence, the offender’s 
reporting period is 7.5 years. 

However, if the only registrable offence that the offender has 
ever been found guilty of is a single class 2 offence, the 
offender’s reporting period is 4 years. 

  Chapter 5A 
Orders 
prohibiting 
offender conduct 
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  s132B s132B - Application for prohibition order 

The chief police officer may apply to the Magistrates Court 
for a prohibition order for a person if the chief police officer 
believes on reasonable grounds that: 

(a)  the person is a registrable offender; and 

(b)  the person has engaged in conduct the nature or pattern 
of which poses a risk to the lives or sexual safety of 1 or 
more children, or of children generally; and 

Examples of such conduct includes: 

1.  loitering at or near a park fitted with playground 

equipment regularly used by children 

2.  seeking employment or volunteer work that will involve 

the person coming into contact with children, including, for 

example, door-to-door sales or collecting 

3.  living near a child care centre 

4.  boarding in a household with children under 16 years old 

(c)  prohibiting the conduct stated in the application will 
reduce the risk. 

The application must: 

(a)  state each registrable offence for which the person has 
been found guilty; and  
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(b)  state the particulars of the conduct the chief police officer 
believes the person has engaged in; and 

(c) state when the chief police officer believes the person 
engaged in the conduct; and 

(d)  state the conduct of the person proposed to be prohibited 
under the prohibition order, including the conditions (if any) 
sought by the chief police officer; and 

(e)  if the person is a young person, include a copy of the 
CYP director-general’s report for the person. 

The application may state that the chief police officer is 
seeking an interim prohibition order on the application. 

  s132C s132C - CYP director-general’s report 

CYP director-general means the director-general of the 
administrative unit responsible for the Children and Young 

People Act 2008. 

CYP director-general’s report means the report mentioned 
in section 132C. 

This section applies if the chief police officer intends to apply 
to the Magistrates Court under section 132B for a prohibition 
order for a young person. 

The chief police officer must ask the CYP director-general in 
writing for a written report containing the director-general’s 



 

Legal\308243214.3  318 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

opinion on: 

(a)  whether the nature or pattern of conduct the chief police 
officer believes the young person has engaged in poses a risk 
to the lives or sexual safety of 1 or more children, or of 
children generally; and 

(b)  whether there are other reasonably appropriate ways of 
managing the young person; and 

(c)  whether the prohibition of the proposed conduct of the 
young person is reasonable having regard to the conduct 
mentioned in paragraph (a); and 

(d)  what impact a prohibition order may have on the best 
interests of the young person, including the young person’s 
accommodation, educational, health, cultural, family or other 
social needs. 

The report may contain any other information, assessments or 
reports that the CYP director-general considers appropriate. 
However, a report need not include protected information 
under the Children and Young People Act 2008 about the 
young person. 

Note The CYP director-general may give protected 
information to the chief police officer if the director-general 
is satisfied that the information is materially relevant to an 
investigation a police officer is carrying out (see Children 

and Young People Act 2008, s 865A). 

The CYP director-general must give the report to the chief 
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police officer within 28 days after the day the chief police 
officer requests the report. 

  s132D and 
s132E(1)(f) 

s132D Court may make prohibition order (plus 

s132E(1)(f)) 

The Magistrates Court may only make a prohibition order for 
a young person: 

(a)  after considering the CYP director-general’s report for 
the young person; and 

(b)  if satisfied that all other reasonably appropriate ways of 
managing the young person have been considered by the 
chief police officer before the chief police officer applied for 
the order; and 

(c)  having regard to the person’s best interests, including the 
person’s educational needs and access to family members. 

  s132G s132G - Term of prohibition order 

For a young person, the prohibition order remains in force for 
the term, not longer than the following, that the Magistrates 
Court states in the order: 

(i)  1 year; or 

(ii)  if the young person’s reporting period ends in less than 1 
year, the young person’s reporting period. 
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  s132O s132O Notice of registration of unamended corresponding 

prohibition order 

corresponding prohibition order means an order made 
under a law of a foreign jurisdiction that substantially 
corresponds to a prohibition order or interim prohibition 
order. 

For a registered corresponding prohibition order for a young 
person, the chief police officer must also personally serve a 
copy of the registration notice on: 

(a)  if the young person lives with a person with parental 
responsibility for the young person—the person with parental 
responsibility; and 

(b)  if the CYP director-general has long-term care 
responsibility or daily care responsibility (alone or shared 
with someone else) for the young person, the CYP director-
general. 

  s132Q s132Q - Term of registered corresponding prohibition 

order 

If the person is a young person, the registered corresponding 
prohibition order is registered for the lesser of: 

(a)  3 months; and 

(b)  the period during which the corresponding prohibition 
order, as originally made, is in force. 
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  Part 5A.6 
(People with 
Legal 
Disabilities) 

'person with a legal disability' means: 

(a)  a young person; or 

(b)  a person with a mental disability. 

This part applies in relation to a proceeding on an application 
for an order for a person (the relevant person) under this 
chapter (i.e. Chapter 5A Orders prohibiting offender conduct) 
if the Magistrates Court considers that the person is or may 
be a person with a legal disability. 

This part deals with: 

(a)  Appointing litigation guardian for person with legal 
disability (s132U);  

(b)  Functions of litigation guardian (s132V); 

(c)  Removal of litigation guardian (s132W); and 

(d)  Representation of parties with legal disability (s132X). 

  s132Z s132Z - Service of applications 

This section applies to an application for an order for a 
person under this chapter (i.e. Chapter 5A Orders prohibiting 
offender conduct) if a hearing will be held for the application. 

If the application relates to an order for a young person, the 
application must also be personally served on: 
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(a)  if the young person lives with a person with parental 
responsibility for the young person, the person with parental 
responsibility; and 

(b)  if the CYP director-general has long-term care 
responsibility or daily care responsibility (alone or shared 
with someone else) for the young person, the CYP director-
general. 

  s132ZD s132ZD Giving copy of order for young person etc 

(1)  This section applies if: 

(a)  the Magistrates Court makes an order for a young person 
under this chapter (i.e. Chapter 5A Orders prohibiting 
offender conduct) on hearing the application for the order; 
and 

Note A hearing is not required to register a corresponding 

prohibition order without amendment (see s 132N). 

(b)  the order is likely to result in the young person needing to 
change where the person lives. 

(2)  The chief police officer must, as soon as practicable after 
the Magistrates Court makes the order, serve a copy of it on: 

(a)  if the young person lives with a person with parental 
responsibility for the young person—the person with parental 
responsibility; and 

(b)  if the CYP director-general has long-term care 
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responsibility or daily care responsibility (alone or shared 
with someone else) for the young person, the CYP director-
general. 

(3)  A failure to comply with this section does not affect the 
validity of the order. 

  s132ZF s132ZF Explaining orders if person not before court 

This section applies if: 

(a)  the Magistrates Court makes an order for a person under 
this chapter on hearing the application for the order; and 

Note A hearing is not required to register a corresponding 

prohibition order without amendment (see s 132N). 

(b)  the person is not before the court when the order is made; 
and 

(c)  the chief police officer is required to personally serve a 
copy of the order on: 

(i)  the person; or 

(ii)  if the person is a young person, the person with parental 
responsibility for the young person. 

The chief police officer must, as soon as practicable after the 
Magistrates Court makes the order, serve a copy of it on: 

(a)  If the young person lives with a person with parental 
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responsibility for the young person—the person with parental 
responsibility; and 

(b)  if the CYP director-general has long-term care 
responsibility or daily care responsibility (alone or shared 
with someone else) for the young person, the CYP director-
general. 

A failure to comply with this section does not affect the 
validity of the order. 

  s132ZQ s132ZQ - CYP director-general to be given information 

about young person 

This section applies if the CYP director-general is asked for a 
CYP director-general’s report for a young person. 

The CYP director-general may ask a government agency in 
writing to give the CYP director-general any information: 

(a)  held by the government agency; and 

(b)  relevant for the report. 

The request must state the day by which the information is to 
be given.  The government agency must give the CYP 
director-general the information requested. 

Note The Legislation Act, s 171 deals with the application of 

client legal privilege. 

However, the government agency need not give personal 
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health information in a health record under the Health 

Records (Privacy and Access) Act 1997. 

Note See the Health (Privacy and Access) Act 1997, privacy 

principle 10 for the limits on disclosure of personal health 

information.  In particular, a record keeper may disclose a 

personal health record if the record keeper believes on 

reasonable grounds that the disclosure is necessary to 

prevent or lessen a serious and imminent risk to the life or 

physical, mental or emotional health of someone. 

Crimes (Sentence 

Administration) Act 

(ACT) 2005 

State 
ACT 

s116A 'young fine defaulter' means a fine defaulter who was under 
18 years old when the offence to which the fine relates was 
committed 

  s116ZK 116ZK - imprisonment order 

(1)  The Magistrates Court may, on application by the 
director-general, order the imprisonment of a fine defaulter if: 

(a)  the court is satisfied that all appropriate enforcement 
action has been taken under this chapter to secure payment 
and there is no real likelihood of the outstanding fine being 
paid; and 

(b)  the outstanding fine has not been remitted under section 
116ZO (Remission of fine by director-general) or section 313 
(Remission of penalties); and 

(c)  if the outstanding fine for which the fine defaulter is 
liable is or includes an amount payable under a reparation 
order under the Crimes (Sentencing) Act 2005—the entity in 
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whose favour the reparation order was made consents to the 
reparation order being discharged by imprisonment. 

Note If the court makes an imprisonment order, it must issue 

a warrant for the imprisonment of the person in the director-

general’s custody (see s 12). 

... 

(4)  For a young fine defaulter, the imprisonment period is 
the lesser of: 

(a)  the period worked out at the rate of 1 day for each $500, 
or part of $500, of the outstanding fine; and 

(b)  7 days. 

  s116ZL s116ZL Imprisonment - periodic detention 

(1)  The court may, in an imprisonment order made under 
section 116ZK, set all or part of the imprisonment period to 
be served by periodic detention. 

... 

(5)  The court must not set a periodic detention period for a 
young fine defaulter unless the periodic detention is served 
when the young fine defaulter is an adult. 

   s116ZM Imprisonment—rate of discharge of outstanding 

fine 



 

Legal\308243214.3  327 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

(1)  A fine defaulter imprisoned for a period under section 
116ZK (3), discharges the outstanding fine: 

(a)  if the defaulter is committed for less than 6 months—at 
the rate of $300 for each day or part of a day for which the 
defaulter is imprisoned; or 

(b)  if the defaulter is committed for 6 months, at the end of 
the 6-month period. 

... 

(4)  A young fine defaulter imprisoned for a periodic 
detention period discharges the outstanding fine at the rate of 
$20 for each hour or part of an hour for which the defaulter is 
in periodic detention. 

  s116ZP s116ZP Time served in custody to count 

(1)  If a fine defaulter is imprisoned other than under an order 
under section 116ZK, the time served is to count toward 
reducing the amount of any outstanding fines (the 
outstanding liability) for which the defaulter is liable. 

... 

(4)  A young fine defaulter’s outstanding liability is reduced 
at the rate of $500 for each day or part of a day for which the 
defaulter is imprisoned. 

  s215A s215A Victims register—young offenders 
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(1)  The director-general must maintain a register of victims 
of young offenders. 

(2)  The director-general must enter in the register 
information about a victim of a young offender that the 
victim, or someone acting for the victim, asks the director-
general to enter in the register. 

(3)  As soon as practicable after entering the victim’s 
information in the register, the director-general must give the 
victim information, orally or in writing, about the rights of 
registered victims under section 216A to information about 
young offenders who are sentenced. 

(4)  If the victim is a child under 15 years old, the director-
general may give the information to a person who has 
parental responsibility for the victim under the Children and 

Young People Act 2008. 

(5)  Subsection (4) does not limit the cases in which the 
director-general may give information to a person acting for a 
victim. 

(6)  In this section: 

'director-general' means the director-general responsible for 
the Children and Young People Act 2008. 

  s216A s216A Disclosures to registered victims - young offenders 

(1)  If a young offender has been sentenced, the director-
general may disclose information about the young offender to 
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a registered victim of the young offender if satisfied the 
disclosure is appropriate in the circumstances. 

Examples—disclosures 

1.  any non-association order or place restriction order that 

applies to the young offender 

2.  if the young offender is under a good behaviour order—

the place where the young offender may do community 

service work or attend a rehabilitation program 

3.  if the young offender is to be released from 

imprisonment—when and where the young offender will be 

released 

Note An example is part of the Act, is not exhaustive and may 

extend, but does not limit, the meaning of the provision in 

which it appears (see Legislation Act, s 126 and s 132). 

(2)  However, the director-general must not disclose 
identifying information for the young offender unless the 
offence was a personal violence offence and the director-
general believes that the victim, or a family member of the 
victim, may come into contact with the young offender. 

Examples 

1.  the victim and young offender live in the same 

neighbourhood and may see each other at the local shopping 

centre 



 

Legal\308243214.3  330 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

2.  the victim and young offender may be enrolled at the same 

school 

(3)  If the victim is a child under 15 years old, the director-
general may give the information to a person who has 
parental responsibility for the victim under the Children and 

Young People Act 2008. 

Note The Crimes (Sentencing) Act 2005, s 136 (Information 

exchanges between criminal justice entities) also deals with 

information about a victim of an offence. 

(4)  Subsection (3) does not limit the cases in which the 
director-general may give information to a person acting for a 
victim. 

(5)  In this section: 

'director-general' means the director-general responsible for 
the Children and Young People Act 2008. 

'domestic violence offence'—see the Domestic Violence and 

Protection Orders Act 2001, section 9 (2).  

'personal violence' offence means: 

(a)  an offence that involves causing harm, or threatening to 
cause harm, to anyone; or 

(b)  a domestic violence offence. 
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  Chapter 14A 
Sentence 
administration — 
young offenders 

Part 14A.1 General 

320A Purpose - ch 14A 

(1)  The purpose of this chapter is to set out particular 
provisions that apply to administration of sentences of young 
offenders. 

(2)  Except as provided in this chapter or otherwise in this 
Act, this Act applies to young offenders in the same way as it 
applies to other offenders. 

  s320B s320B Youth justice principles to be considered 

(1)  An entity exercising a function under this Act in relation 
to a CYP young offender must consider the youth justice 
principles when dealing with the offender. 

(2)  In this section: 

'CYP young offender' means: 

(a)  a young offender serving a sentence of imprisonment at a 
detention place; or 

(b)  a young offender serving a sentence (other than a 
sentence of imprisonment): 

(i)  who is under 18 years old; or 

(ii)  who is over 18 years old but for whom the CYP director-
general is responsible in accordance with a decision under 
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section 320F (Young offenders— administration of sentences 
other than imprisonment). 

'youth justice principles'—see the Children and Young 

People Act 2008, section 94. 

  s320E s320E Young remandees - remand to be at detention place 

(1)  This section applies (instead of section 18 (1) of this Act) 
to a young remandee. 

(2)  The director-general must: 

(a)  keep the young remandee in custody under full time 
detention under this Act and the Children and Young People 

Act 2008 under the order for remand; and 

(b)  return the young remandee to the remanding authority as 
ordered by the remanding authority. 

  s320F s320F Young offenders - administration of sentences 

other than imprisonment 

(1)  This section applies to a young offender who is serving a 
sentence (other than a sentence of imprisonment) and 
becomes an adult. 

(2)  The director-general responsible for this Act and the 
director-general responsible for the Children and Young 

People Act 2008 must decide which of them is to be the 
administering director-general for the person. 
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(3)  If the administering director-general is the director-
general responsible for this Act, the person is dealt with 
under this Act in the same way as an adult offender. 

(4)  If the administering director-general is the director-
general responsible for the Children and Young People Act 

2008, the person continues to be dealt with under this Act as 
a young offender. 

  s320G s320G Young offenders - breach of good behaviour 

obligations 

(1)  If an authorised person believes on reasonable grounds 
that a young offender has breached any of the young 
offender’s good behaviour obligations, the authorised person 
may report the belief to the sentencing court. 

(2)  The report must be: 

(a)  in writing; and 

(b)  accompanied by a copy of a written record in support of 
the authorised person’s belief. 

(3)  In this section: 

'authorised person' means an authorised person under the 
Children and Young People Act 2008. 

'young offender' does not include a young offender for 
whom the director-general responsible for this Act is 
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responsible in accordance with a decision under section 320F. 

Note Section 102 (Corrections officers to report breach of 

good behaviour obligations) applies to these young offenders 

(see s 102 (4)). 

  s320H s320H Sentencing court to deal with breaches 

(1)  This section applies if: 

(a)  a court imposed a sentence on a person as a young 
offender; and 

(b)  the person is required to be dealt with by a court for a 
breach in relation to the sentence. 

(2)  The breach must be dealt with by the court that imposed 
the sentence, whether or not the person is still under 18 years 
old.  

  s320I s320I Young offenders - transfer 

Chapter 11 (Transfer of prisoners) does not apply to a young 
offender who is subject to an ACT sentence of imprisonment 
unless the young offender is imprisoned in a correctional 
centre. 

  s320J s320J Young offenders - transfer of community-based 

sentences 

Chapter 12 (Transfer of community-based sentences) does 
not apply to a young offender who is under 18 years old (see 
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section 262 (1)). 

  Part 14A.2 
Young 
offenders— 
accommodation 
orders (ss 320K 
to 320L) 

s320K Accommodation orders - contraventions 

A young offender in relation to whom an accommodation 
order is in force contravenes the order if the young offender 
contravenes the reasonable lawful directions of: 

(a)  if the order is to live at a place, the person in charge of 
the place; or 

(b)  if the order is to live with a person, the person. 

s320L Accommodation orders - resentencing for breach 

(1)  This section applies if a young offender breaches an 
accommodation order, or a condition of an accommodation 
order, in force for the young offender. 

(2)  The court may resentence the young offender for the 
offence in relation to which the accommodation order was 
made. 

(3)  In resentencing the young offender, the court must take 
into account the following (in addition to any other matters 
the court considers should be taken into account): 

(a)  the fact that the accommodation order was made; 

(b)  anything done under the order; 

(c)  any other order made for the offence for which the 
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accommodation order was made, and anything done under 
that other order. 

(4)  In resentencing the young offender, the court must not 
impose a penalty that, when taken together with a penalty 
previously imposed for the offence for which the 
accommodation order was made, is greater than the 
maximum penalty the court could have imposed for that 
offence. 

  Chapter 18 Chapter 18:  Transitional: Children and Young People Act 

2008 

This chapter provides for some transitional provision for: 
conditional discharge orders, fines, reparation or 
compensation orders, probation orders, community service 
orders, attendance centre orders, residential orders, 
applications for revocation, committal orders or orders 
referring to mental health tribunal following conviction 
which applies to children or young persons and were in force 
before the commencement of the Children and Young People 

Act 2008. 

Crimes (Sentencing) 

Act 2005 

State 
ACT 

s38 s38 - Sentences of imprisonment and uncompleted young 

offender orders 

(1)  This section applies in relation to an adult offender if, at 
the time of sentencing: 

(a)  the adult offender is serving a sentence that was imposed 
on the person as a young offender (the previous sentence); 
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and 

(b)  the court is imposing a sentence that would be likely to 
bring the offender into contact with other adult offenders. 

(2)  The court: 

(a)  must, in deciding the term of the sentence, consider any 
remaining period during which the previous sentence would 
remain in force if not discharged under paragraph (b); and 

(b)  may, if appropriate, discharge the previous sentence. 

  s77 s77 Periodic detention - eligibility 

The court must not set a periodic detention period for a young 
offender unless the periodic detention is to be served when 
the young offender is an adult. 

  133A - 133ZD 
(Chapter 8A) 

Chapter 8A - Sentencing Young Offenders 

'young offender' means a person who: 

(a)  has been convicted or found guilty of an offence by a 
court; and 

(b)  was under 18 years old when the offence was committed. 

s133C - Young offenders - purposes of sentencing 

In sentencing a young offender, a court must consider the 
purpose of promoting the rehabilitation of the young offender 
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and may give more weight to that purpose than it gives to any 
of the other purposes.  Also, in sentencing a young offender, 
a court must have particular regard to the common law 
principle of individualised justice. 

s133D - Young offenders - sentencing - additional relevant 

considerations 

In deciding how a young offender should be sentenced (if at 
all) for an offence, a court must consider the following 
matters: 

(a)  the young offender’s culpability for the offence having 
regard to his or her maturity;  

(b)  the young offender’s state of development;  

(c)  the past and present family circumstances of the young 
offender. 

s133G - Young offenders - sentences of imprisonment 

(1)  This section applies if a court is sentencing a young 
offender to imprisonment under section 10.  (Note: Section 
10 allows a court to sentence an offender to imprisonment if 
satisfied that no other penalty is appropriate.) 

(2)  The sentence of imprisonment must be a last resort and 
for the shortest appropriate term. 

(3)  The court must consider making a combination sentence 
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consisting of: 

(a)  the sentence of imprisonment; and  

(b)  a good behaviour order with a supervision condition. 

(4)  The court must not sentence the young offender to 
imprisonment for life. 

s133H - Young offenders - imprisonment to be at 

detention place 

(1)  This section applies if a court sentences a young offender 
to imprisonment and the young offender is under 21 years old 
when the sentence is imposed. 

(2)  The sentence must be served by full-time detention at a 
detention place unless the young offender is— (a) released 
from full-time detention under this Act or another territory 
law; or (b) transferred to a correctional centre under the 
Children and Young People Act 2008. 

s133I - Young offenders - non-association and place 

restriction orders 

A court must not make a non-association order or place 
restriction order for a young offender unless satisfied that the 
order would not: 

(a)  interfere with the young offender’s access to appropriate 
education or training; or 
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(b)  disproportionately interfere with the young offender’s 
access to public transport or accommodation. 

s133J - Young offenders - notice of orders to parent 

If the young offender is under 18 years old, the court must 
ensure that the notice and a copy of the order is also given to 
a parent of the young offender and anyone else who has 
parental responsibility for the young offender under the 
Children and Young People Act 2008. 

  Part 8A.2 Young 
offenders—good 
behaviour orders 

s133L Young offenders - community service—hours to be 

performed 

(1)  The number of hours of community service work 
required to be performed for a community service condition 
in a good behaviour order for a young offender: 

(a)  must be at least 20 hours and not more than 200 hours; 
and 

(b)  must not interfere with the young offender’s access to 
appropriate education or training. 

(2)  the period during which the community service work is 
required to be completed under the community service 
condition must be no longer than 12 months. 

(3)  Section 92 (3) (Community service - concurrent and 
consecutive orders) applies in relation to a young offender as 
if the reference to 500 hours were a reference to 200 hours. 
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s133M Young offenders - good behaviour orders - 

conditions 

(1)  A good behaviour order for a young offender must not 
include a condition mentioned in section 13 (3) (a) (which is 
about giving security for compliance with an order). 

(2)  In addition to the conditions mentioned in section 13 (3) 
(b) to (g), a good behaviour order for a young offender may 
include: 

(a)  an education and training condition; and 

Note An education and training condition must not be 

included in the order unless the young offender is convicted 

or found guilty of the offence (see s 133P). 

(b)  a supervision condition. 

  Part 8A.3 Young 
offenders— 
accommodation 
orders  (ss133Z 
to 133ZA) 

s133Z - Accommodation orders - for young offenders 

convicted or found guilty 

If a young offender has been convicted or found guilty of an 
offence, the court may make an accommodation order for the 
young offender.   

'accommodation order', in relation to a young offender, 
means an order made by a court requiring the young offender 
to live at the place or with the person, whether within or 
outside the ACT: 
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(a)  stated in the order; or  

(b)  that the director general from time to time directs. 

s133ZA - Accommodation orders - eligibility 

The court must not make an accommodation order for a 
young offender unless satisfied that: 

(a)  the order would be suitable for the young offender; and 

(b)  if the order states that the young offender is to live at a 
place, the person in charge of the place agrees to 
accommodate the young offender at the place; and 

(c)  if the order states that the child is to live with a person: 

(i)  the person is a suitable person to accommodate the young 
offender; and  

(ii)  the person agrees to the young offender living with the 
person. 

Domestic Violence 

and Protection 

Orders Act 2008 

State 
ACT 

s17 s17 This Act and Children and Young People Act 2008 

(1) This section applies if: 

(a)  an application is made under the Children and Young 

People Act 2008 for a care and protection order; and 

(b)  at least 1 of the grounds mentioned in that Act, section 
460 (1) (b) (DVPO final protection orders) is satisfied; and 



 

Legal\308243214.3  343 

CRC Article Number & Description Relevant Australian 

Legislation 

Cth/ 

State  

Relevant 

Provisions of 

the Australian 

Legislation 

Summary/Description of Relevant Provision  

(c)  the Children's Court makes a protection order. 

(2)  The Children's Court is taken to have exercised 
jurisdiction under this Act as the Magistrates Court when 
making the protection order. 

(3)  The protection order may be amended, revoked or 
appealed from under this Act. 

Humans Rights Act 

(ACT) 2004 

State 
ACT 

s11(2)  s11(2) - Protection of the family and children 

Every child has the right to the protection needed by the child 
because of being a child, without distinction or discrimination 
of any kind. 

  s20 s20 - Children in the criminal process 

(1)  An accused child must be segregated from accused 
adults. 

(2)  An accused child must be treated in a way that is 
appropriate for a person of the child’s age who has not been 
convicted. 

(3)  A child must be brought to trial as quickly as possible. 

(4)  A convicted child must be treated in a way that is 
appropriate for a person of the child’s age who has been 
convicted. 

  s21(3) s21 - Fair Trial 
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(3)  Each judgment in a criminal or civil proceeding must be 
made public unless the interest of a child requires that the 
judgment not be made public. 

  s22(3) s22(3) - Rights in criminal proceedings 

A child who is charged with a criminal offence has the right 
to a procedure that takes account of the child’s age and the 
desirability of promoting the child’s rehabilitation. 

Mental Health 

(Treatment and 

Care) Act 1994 

State 
ACT 

s6 s6 - Proceeding relating to children 

In determining whether a person who is the subject of a 
proceeding is a child, regard shall be had to the age of the 
person at the commencement of the proceeding. 

  s25(1)(a) s25(1)(a) - Consultation by ACAT 

Before making a mental health order in relation to a child, the 
ACAT must, as far as practicable, consult the people with 
parental responsibility for the child under the Children and 

Young People Act 2008, division 1.3.2. 

ACAT means Aged Care Assessment Team. 

  s70A s70A - Recommendations about people with mental illness 

or mental dysfunction 

This section applies if the Children's Court makes a care and 
protection order, interim care and protection order with a 
mental health ACAT provision or interim therapeutic 
protection order, under the Children and Young People Act 
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2008 requiring a person to submit to the jurisdiction of the 
ACAT to enable the ACAT— 

(a)  to determine whether the person has a mental illness or 
mental dysfunction; and 

(b)  if the ACAT determines that the person has a mental 
illness or mental dysfunction, to make recommendations to 
the court about how the person should be dealt with. 

  s79(2)(b) and 81 s79 - Applications 

This section applies to an application to the ACAT under this 
Act.  The ACAT must, as soon as practicable and not longer 
than 24 hours after the application is lodged, give a copy of 
the application to,  if the subject person is a child, the CYP 
director general. 

Public Advocate Act 

(ACT) 2005 

State 
ACT 

s10(d),(e), (f) 
and (j)  

s10 - Functions of public advocate 

The public advocate has the following functions: 

.... 

(d)  acting as advocate for the rights of children and young 
people and, as part of acting as advocate for those rights, 
doing the following:  

(i)  fostering the provision of services and facilities for 
children and young people;  and 

(ii)  supporting the establishment of organisations that 
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support children and young people;  and 

(iii)  promoting the protection of children and young people 
from abuse and exploitation; and 

(e)  monitoring the provision of services for the protection of 
children and young people; and 

(f)  dealing, on behalf of people with a disability and children 
and young people, with entities providing services; and 

... 

(j)  exercising the functions given to the public advocate 
under the Children and Young People Act 2008, the 
Guardianship and Management of Property Act 1991 and the 
Mental Health (Treatment and Care) Act 1994. 

  s11 s11 - Investigations 

(1)  The public advocate may: 

(a)  listen to concerns from children and young people about 
the provision of services for the protection of children and 
young people; or 

(b)  investigate concerns raised under paragraph (a); or 

(c)  investigate complaints and allegations about: 

(i)  matters in relation to which the public advocate has a 
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function; or  

(ii)  the actions of a guardian or manager or a person acting or 
purporting to act under an enduring power of attorney. 

(2)  The public advocate must refer systemic matters relating 
to people with a disability and children and young people to 
the human rights commission for consideration. 

(3)  The public advocate must report to the ACAT about a 
matter before the ACAT if asked by the ACAT. 

 

 


